A RESOLUTION BY 12- /< -1769
FINANCE/EXECUTIVE COMMITTEE

A RESOLUTION AUTHORIZING THE MAYOR TO ENTER INTO AN AGREEMENT
WITH DELL MARKETING, L.P. VIA COOPERATIVE PURCHASE AGREEMENT
NO. COA-6334-PL, UTILIZING STATE OF GEORGIA CONTRACT NO. SPD-
SPD0000060-0006, ON BEHALF OF THE DEPARTMENT OF WATERSHED
MANAGEMENT, TO PURCHASE SOFTWARE LICENSES AND MAINTENANCE
SUBSCRIPTIONS FOR MICROSOFT TRUE UP IN AN AMOUNT NOT TO EXCEED
NINE HUNDRED TEN THOUSAND, FOUR HUNDRED EIGHTY-SEVEN DOLLARS
AND FIFTY CENTS ($910,487.50); ALL CONTRACTED WORK SHALL BE
CHARGED TO AND PAID FROM FUND DEPARTMENT ORGANIZATION AND
ACCOUNT NUMBER 5052 (WATER & WASTEWATER RENEWAL & EXTENSION
FUND) 170113 (DWM - INFORMATION SYSTEMS) 5212001
(CONSULTING/PROFESSIONAL SERVICES) 1535000 (DATA
PROCESSING/MANAGEMENT INFORMATION SYSTEM); AND FOR OTHER
PURPOSES.

WHEREAS, the City of Atlanta (“City”) Department of Watershed Management
(“Department”) identified the need to purchase software licenses and maintenance subscriptions
for Microsoft True Up; and

WHEREAS, Section 2-1606 of the City’s Code of Ordinances authorizes the Chief Procurement
Officer to procure supplies, services or construction items through contracts established by the
purchasing division of the state where such contracts and contractors substantially meet the
requirements of the City’s Procurement and Real Estate Code; and

WHEREAS, the Commissioner of the Department determined the purchase of software licenses
and maintenance subscriptions for Microsoft True Up can be secured through Dell Marketing,
L.P. via Cooperative Purchase Agreement No. COA-6334-PL, utilizing State of Georgia
Contract No. SPD-SPD0000060-0006; and

WHEREAS, the Commissioner of the Department, the Chief Information Officer and the Chief
Procurement Officer recommend the purchase of software licenses and maintenance
subscriptions for Microsoft True Up in an amount not to exceed Nine Hundred Ten Thousand,
Four Hundred Eighty-Seven Dollars and Fifty Cents (8910,487.50).

THE CITY COUNCIL OF THE CITY OF ATLANTA, GEORGIA, HEREBY
RESOLVES, that the Mayor, or his authorized designee, is authorized to enter into an
agreement with Dell Marketing, L.P., via Cooperative Purchasing Agreement No. COA-6334-
PL, utilizing State of Georgia Contract No. SPD-SPD0000060-0006, on behalf of the
Department of Watershed Management, to purchase software licenses and maintenance
subscriptions for Microsoft True Up in an amount not to exceed Nine Hundred Ten Thousand,
Four Hundred Eighty-Seven Dollars and Fifty Cents ($910,487.50);



BE IT FURTHER RESOLVED, that the term of the Agreement is one (1) year with two (2)
one (1) year renewal options to be exercised at the City’s sole discretion;

BE IT FURTHER RESOLVED, that the Chief Procurement Officer, in consultation with the
City Attorney, is directed to prepare all appropriate documents for execution by the Mayor or his
authorized designee;

BE IT FURTHER RESOLVED, that the agreement will not become binding on the City and
the City will incur no obligation or liability under it until it has been executed by the Mayor,
attested to by the Municipal Clerk, approved by the City Attorney as to form and delivered to the
Dell Marketing, L.P.; and

BE IT FINALLY RESOLVED, that all contracted work shall be charged to and paid from
Fund Department organization and account Number 5052 (Water & Wastewater Renewal &
Extension Fund) 170113 (DWM — Information Systems) 5212001 (Consulting/Professional
Services) 1535000 (Data Processing/Management Information System).



Partl: Legislative White Paper: (This portion of the Legislative Request Form will be shared with City
Council members and staff)

A. To be completed by Legislative Counsel:

Committee of Purview: Finance/Executive

Caption: A RESOLUTION AUTHORIZING THE MAYOR OR HIS DESIGNEE TO ENTER INTO
COOPERATIVE PURCHASING AGREEMENT, COA-6334-PL.  WITH DELL MARKETING. LP.
UTILIZING STATE OF GEORGIA CONTRACT #SPD-SPD0000060-0006 TO PURCHASE
MICROSOFT SOFTWARE LICENSES AND SUBSCRIPTION SERVICES PURSUANT TO SECTION 2-
1601 OF THE PROCUREMENT AND REALESTATE CODE OF THE CITY OF ATLANTA IN AN
AMOUNT NOT TO EXCEED NINE HUNDRED TEN THOUSAND, FOUR HUNDRED EIGHTY-SEVEN
DOLLARS AND FIFTY CENTS ($910,487.50); ALL CONTRACTED WORK SHALL BE CHARGED TO
AND PAID FROM FUND DEPARTMENT ORGANIZATION AND ACCOUNT NUMBER 5052 (WATER
& WASTEWATER RENEWAL & EXTENSION FUND) 170113 (DWM — INFORMATION SYSTEMS)
5212001 (CONSULTING/PROFESSIONAL SERVICES) 1535000 (DATA PROCESSING/MANAGEMENT
INFORMATION SYSTEM); AND FOR OTHER PURPOSES.

Council Meeting Date: December 3, 2012

Requesting Dept.: Watershed Management

B. To be completed by the department:

1. Please provide a summary of the purpose of this legislation (Justification Statement).

Example: The purpose of this legislation is to anticipate funds from a local assistance grant to purchase
child safety seats.

The purpose of this legislation is to utilize Citywide Cooperative Purchasing Agreement
No. COA-6334-PL, for the purchase of Microsoft software licenses and subscription
services through Dell Marketing, LP.

2. Please provide background information regarding this legislation.

Example: The task force of homelessness conducted a study regarding homelessness, its impact and
consequences on the City. This resolution reflects the Mayor’s desire to open a twenty-four hour center
that will respond to the needs of the homelessness in Atlanta.

This legislation is to add the DWM to DIT's Microsoft Enterprise Agreement. This agreement will provide the
department with the needed licenses for a number of Microsoft software including Desktop and Server Operation
Systems, Microsoft Office Professional, Microsoft Project , Visio and other Server based licenses.

3. If Applicable/Known:

(@) Contract Type (e.g. Professional Services, Construction Agreement, etc): Cooperative Agreement
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(b) Source Selection: N/A

(©) Bids/Proposals Due: N/A

(d) Invitations Issued: N/A
€ Number of Bids: N/A

() Proposals Received: N/A
() Bidders/Proponents: N/A
(h) Term of Contract:

4. Fund Account Center (Ex. Name and number): FDOA: 5052 (WATER & WASTEWATER RENEWAL
& EXTENSION FUND) 170113 (DWM ~ INFORMATION SYSTEMS) 5212001
(CONSULTING/PROFESSIONAL SERVICES) 1535000 (DATA PROCESSING/MANAGEMENT
INFORMATION SYSTEM)

Fund: Account;: Center:

5. Source of Funds: Example: Local Assistance Grant : FDOA: 5052 (WATER & WASTEWATER
RENEWAL & EXTENSION FUND) 170113 (DWM — INFORMATION SYSTEMS) 5212001
(CONSULTING/PROFESSIONAL SERVICES) 1535000 (DATA PROCESSING/MANAGEMENT
INFORMATION SYSTEM);

6. Fiscal Impact: This legislation will result in a reduction in the amount of $910,487.50, from : FDOA:
5052 (WATER & WASTEWATER RENEWAL & EXTENSION FUND) 170113 (DWM — INFORMATION
SYSTEMS) 5212001 (CONSULTING/PROFESSIONAL SERVICES) 1535000 (DATA
PROCESSING/MANAGEMENT INFORMATION SYSTEM);

Example: This legislation will result in a reduction in the amount of to Fund Account
Center Number

7. Method of Cost Recovery: N/A
Examples:

a. Revenues generated from the permits required under this legislation will be used to
fund the personnel needed to carry out the permitting process.

b. Money obtained from a local assistance grant will be used to cover the costs of this
Summer Food Program.

This Legislative Request Form Was Prepared By: Cynthia L. Lunn, Watershed Procurement
Manager,(404) 330-6096

235009-6



Committee of Purview:

Caption

Legislation Summary

A resolution authorizing the Mayor to execute an appropriate contractual
agreement on behalf of the Department of Watershed Management with Dell
Marketing, LP in an amount not to exceed nine hundred ten thousand four hundred
cighty seven dollars and fifty cents (8910,487.50).  All contract work shall be
charged to and paid from fund account and center number: 5052 (Water &
Wastewater Renewal & Extension Fund), 170113 (DWM — Information Systems),
5212001 (Consulting/Professional Services), 1535000 (Data Processing/Management

Information System).

Council Meeting Date:

Legislation Title:

Requesting Department:
Contract Type:

Source Selection:

Bids/Proposals Due:

Invitations Issued:

January 07,2013

Resolution authorizing the Chief Procurement
Officer to utilize the State of Georgia Contract
#SPD-SPD0000060-0006 for Contract #COA-
6334-PL. with Dell Marketing, LP to purchase
Microsoft Software Licenses and Subscription
Services on behalf of the Department of
Watershed Management in an amount not to
exceed nine hundred ten thousand four hundred
eighty seven dollars and fifty cents (5910,487.50).
All contract work shall be charged to and paid
from fund account and center number: 5052
(Water & Wastewater Renewal & Extension
Fund), 170113 (DWM - Information Systems),
5212001  (Consulting/Professional  Services),
1535000 (Data Processing/Management
Information System).

Department of Watershed Management

N/A

State of Georgia Contract #SPD-SPD0000060-
0006

N/A

N/A



Number of Bids/

Proposals Received: N/A
Bidders/Proponents: N/A
Justification Statement: N/A
Background: N/A
Fund Account Centers: 5052 (Water & Wastewater Renewal &

Extension Fund), 170113 (DWM - Information
Systems), 5212001  (Consulting/Professional
Services), 1535000 (Data
Processing/Management Information System).

Source of Funds: N/A
Fiscal Impact: N/A
Term of Contract: N/A
Method of Cost Recovery: N/A
Approval:
DOF:
DOL.:
Prepared By: Patricia Lowe, Buyer

Contact Number: 404.330.6583



Sl Curiommes Coricanti:

Tracy Shatto
DellL Quotation tracy shato@an
§12-724-5164
Customer: GA Clty of Atlanta, oago.__..no::uag._.o&:o_oﬁ
Contact: Date: 10/03/12
Customer#;
Phone: Quote Expires: 30 Days
Emall;
PLEASE EEE IMPORITANT gnggﬁ?ﬂi BOTTOM OF THIS OUOTATION mgﬂhgﬂonnug
State of GA Software Contract SWC70764

_ﬂﬂi?lcafgﬂm Mfg#  Quantity Unit Price Ext. Price
|Core CALClient Access Lic Listed Lic/SA Pack MVL Platform Device CAL W06-01065 1100 $104.09 | 3 114,499.00
Office Professional Plus Listed Lic/SA Pack MVL Platform 269-12441 1100 $23040 | 8 263,439.00
Windows Vista Business Listad Upg/SA Pack MVL Platform w/VisEnterprise 66)-00579 1100 $6365|$ 70,015.00
Enterprise CAL Listed SA StepUp MVL Platform from Core User CAL w/Svcs 76A-00005 1100 $84.17 | 8 92,587.00
DsktpOptmaztnPkforSA SubsVi MVL PerDvcforWinSa WSB-00068 1100 $345| s 3,786.00
[WinSvrEnt ALNG LicSA Pk ML P72-00165 150 $1,756.92 | § 263,538.00
Project Pro Win32 All Lang LicSA PK MVL w/1 ProjectSvr CAL H30-00237 110] $616.55 | 3 87,820.50
VisioPro ALNG LicSAPk MVL (Additional Product) D87-01057 100| $347.04 | § 34,794,00
Total through 9/3013 $ 810,487.50

{ESTIMATE ONLY for Sofwere Assurance renewal in Sept 2013

JENtCAL ALNG SA MVL Pitfrm DveCAL wSrves 76A-00013 1100 $78.15| § 85,965.00
OfficeProPlus ALNG SA MVL Pitfrm 269-12442 1100 $88.12 | § 96,832.00
WinPro ALNG SA MVL Pitfrm |Fac-02460 1100 $3237(s 35,607.00
DsiktpOptmatnPkforSA ALNG SubsVL MVL PerDvc forWinsa WS5B-00068 1100 $6.03 |3 8,833.00
WinSvrStd ALNG SA MVL 2Proc |P73-05898 300 $146.00 | 8 43,827.00
CtPro ALNG SA MVL wi1PrictSvrCAL H30-00238 110 $171.82 [ s 18,900.20
VisioPra ALNG SA MVL D87-01159 100 $88.12 | 8 8,812.00




Annual SA Renewal ESTIMATE {Prices Subject to Change)

$ 296,876.20

Notes:
G,

A Software Contract SWC20764 expires §/30/13

Dell offars the tfollowing quota for the next yoar of GA City of Atlanta Wicrosoft Enturprise Enrollrannt
Agrsement. This qucts will axpire 30 days from Issuance; upon expiration of this muote, the following
prices may na longer be valid, mﬂgin}ugei:.&e:smmgi budgeting porposes, Dell nifers
the following estimate for subsecuent vears of GA Clty of Atlanta Microsoft Enterprise Agreement,
Pricas for subsenuent g..?iﬁﬂaﬁsggwﬂg Dell or GA Clty of Atlatz T any way and will

T must complete all required Microsoft anroliment documentation. The £A cannot be executed

Custome
(processed at M
payment,

be determined on ths Enrofiment anniversary date,

crosoft) until both the complete documents and PO are recelved for the first annual

Quote prepared by: T racy Shatto
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Lonudct: Yyyyy-srp-SrDU000060-0006 Page 1 of 1

Contract: 99999-5PD-SPDO000U60-0006 (Software)

£

Supplier:

Contract Info ? Controls

Owrniers

Contract Number 99999-SPD-SPDODO00E0-0006 i ;
Contract Name Software +1(404) 657687
Contract Type MANDATORY Statewide Contract )

- i BO Clauses
EIE Uell Marketing, LP
Aotive e There are no PO clauses associated with this contract,
Contract Status Non-Catalog Live in TGM

This is a Statewide Contract for Software and
Anciltary Services for the State of Georgia.
This contract with Dell is for Software and
Services in the following Categories: End User
{Category 1), Enterprise {Category 2),
Microsoft Reseller Services (Category 3) and
Oracle (Category 4), Currently, the State hag
new mandatory Statewide Contracts for
Software with six (&) suppliers; the State
expects to award contracts to three {(3)
additional suppliers for a total of nine (9). The
Statewide Contracts for Software offer
Software and related services in the following
categories: End User Software (Category 1);
Enterprise Software (Category 2); Microsoft
Reseller Services (Category 3): and Oracle
(including Peoplesoft) Software and
Databases (Category 4}, Services available
include Maintenance, Support, Training, and
fimited consulting and installation services,
See Exhibit A to each contract for the
description of Software and Services available
through the contract.

8/24/2012 12:00 AM EST
6/30/2013 11:59 PM EST

99999-SPD-SPDO000060-0006

Groun Category Name Technology

Catalog Type Non-Catalog

mps://solutions.SCiquest.com/apps/Router/ComractSummaryOverlay?contractld:~7 1842&IsOverlay=tru... 11/16/2012



State of Georgla
Statewide Standard Contract Form

Contract
Sut48999-SPP- SPDOGOOO G- oo ds

Georgin Department of Administrative Bervices -
_{hereafter called Agency)

Cordractor's Nama
Delt Marketing LP
{hereatier called Contractor)
2. ot tn Begin: Date of Complelion Renewals: )
2 s Eé 2 0/ z June 30, 2012 Four (4) one-year options to renew

3. Perforrinnce Bood, If any: Cthor Bonds, if any:

N/A N/A
ry mm%mkmmmmhmm Authorized Person to Receive Coniract Notices for Contractor:

Elizabeth Eason, Category Manager - T Pubilc Contract Manager with cc fo Del Ganers! Counsal

5. mpmnm»mymmmmmammmmmmmumMMamu
the Statewida Contraci:

|~ Attachment 1: Statewide Contratt for Softwire srd Ancliiary Sovices
Attachment 2: Solicltation (referenced shove)
Altachment 3: Contractor's Final Response

IN WITNESS WHEREOF. thia C.
6.

Contractor
Contracter's Nlm???wmmmmwa staty whether & comporation, perinership, eic.)

Dall Marketing LP
W@Ww”ii}@wmwﬁ Date Signed

Printad Name and Titie of Parson Signing
Lauren D. Newberry, Contracts Consuffant

Addross
One Delf Way, M3 RRS-07, Round Rock, Texas 75882

B/24/2012

Agency . S

Date Signad
e ¥/24 / 20(2
Prinfed Na Wmﬂm g 7 3 -
. Leshe fééﬁ%&féf, iz’,ﬁéﬁ% g::}@fﬁﬁé TES/nes ;4; ;‘;?ﬁfm%éﬂ«%
Addrass v 7

200 Pledmont Ave., 8E, Sults 1308, West Tower, Atiants, GA 303345010

Custom Revision March 2012 SPD-SPOOS



STATE OF GEORGIA
STATEWIDE CONTRACT
Attachment 1

Contract Terms and Conditions for. Software and Ancillary Services

A. DEFINITIONS AND GENERAL INFORMATION

1.

Definitions. The following words shall be defined as set forth below:

n
(i)

(i)

(iv)

v)

(vi)

{vii)

{viii)

(ix)

(x)

(xi)

"Agency” means the Department of Administrative Services of the State of Georgia.

“Awarded tem Schedule” means the summarizing document, if any, listing the
Software and Services as awarded to Contractor.

"Contract” or "Statewide Contract” means the agreement between the Agency and
Contractor as defined by the Statewide Contract Form and its incorporated documents.

"Contractor” means the provider(s) of the Software and Services under the Statewide
Contract as identified in the Statewide Contract Form.

“Facilities Manager” means one or more of any persons in the business of providing
computer facilities management and/or Outsourcing services.

“Intellectual Property Rights” means rights to patents, utility models, mask works,
copyrights, trademarks, trade secrets, and any other form of protection afforded by law
to inventions, models, designs, technical information, or applications

“Outsourcing” means obtaining computing or related services from a source outside
of the State. Computing or related services may include programming and/or
executing the State’s Software (including Software the State licenses from Contractor
or third parties) on the State’s CPUs, programming and/or executing the State’s
Software on an Outsourcing company’s CPUs, or any mix thereof,

“Response”, “Contractor's Response” or “Final Response” means Contractor's
submitted response to the RFX, including any modifications or clarifications accepted
by the Agency.

"Services” means the services and deliverables described in the RFX including

C “Rew - ;O%Z 2 SPD-5P00B



administration, distribution, installation, configuration, support and training services as
further described by the Response and the Statewide Contract.

(xii) “Software” means the computer programs described in the RFX Category or
Categories for which Contractor is awarded a Statewide Contract, as further described
in Exhibit A to this Statewide Contract for Software and Ancillary Services, together
with all documentation (both hard copy and online) for the described computer
programs, and all updates to the computer programs and the documentation during the
term of a license for Software under this Statewide Contract.

{(xiil) “State” means the State of Georgia of the United States of America, the Agency, User
Agency, and any other authorized entities identified by the RFX issuing Purchase
instruments against the Statewide Contract.

(xiv) "Statewide Contract Form™ means the document that contains basic information
about the Statewide Contract and incorporates by reference the applicable Contract
Terms and Conditions, the RFX, Contractor's Response to the RFX, the final pricing
documentation and any mutually agreed clarifications, modifications, additions and
deletions resuiting from final contract negotiations. No objection or amendment by a
Contractor to the RFX requirements or the Statewide Contract shall be incorporated by
reference into this Statewide Contract unless the Agency has accepted Contractor's
objection or amendment in writing. The Statewide Contract Form is defined separately
and referred to separately throughout the Statewide Contract Terms and Conditions as
a means of identifying the location of certain information, For example, the initial term
of the Statewide Contract is defined by the dates in the Statewide Contract Form.

(xv) "User Agency” or "User Agencies" means any offices, agencies, departments,
boards, bureaus, commissions, institutions, or other entities of the State of Georgia
entitled to or required to make purchases from this Statewide Contract.

Certified Source of Supply. Pursuant to Section 50-5-57 of the Official Code of Georgia
Annotated (O.C.G.A)), the Agency hereby certifies Contractor as a source of supply to the
User Agencies of the Software and Services identified in this Statewide Contract. Orders shall
be placed individually and from time to time by the User Agencies. The execution of this
Statewide Contract only establishes Contractor as an authorized source of supply by the
Agency and creates no financial obligation on the part of the Agency.

Priority of Contract Provisions. Any pre-printed contract terms and conditions included on
Contractor's forms (whether in hard copy or electronic format) or invoices shall be null and
void. The terms of this Statewide Contract shail supersede any contract terms and conditions
included as part of delivered software, products and services. Notwithstanding anything to the
contrary herein, as a reseller of Third Party software, Dell is not authorized to modify the third
parly license agreement or to directly license such software. All software will be licensed
subject to the terms of the applicable License Agreement provided with the software.

Reporting Requirements. Contractor shall provide all reports required by the RFX. In
addition, unless otherwise provided in the RFX, Contractor shall keep a record of the
purchases made pursuant to the Statewide Contract and shall submit a quarterly written report

fo the Agency.

B. DURATION OF CONTRACT

Contract Term. The Statewide Contract shall begin and end on the dates specified in the

Custom Revision March 2012 3 SPD-SPO0



Statewide Contract Form unless terminated earlier in accordance with the applicable terms
and conditions. Pursuant to O.C.G.A. Section 50-5-84, this Statewide Contract shali not be
deemed to create a debt of the State for the payment of any sum beyond the fiscal year of
execution or, in the event of a renewal, beyond the fiscal year of such renewal.

2.  Contract Renewal. The Agency shall have the option, in its sole discretion, to renew the
Statewide Contract for additional terms on a year-to-year basis by giving Contractor written
notice of the renewal decision at least sixty (60) days prior to the expiration of the initial term or
renewal term. Renewal will depend upon the best interests of the State, funding, and
Contractor's performance. Renewal will be accomplished through the issuance of a Notice of
Award Amendment. Upon the Agency's election, in its sole discretion, to renew any part of
this Statewide Contract, Contractor shall remain obligated to perform in strict accordance with
this Statewide Contract unless otherwise agreed by the Agency and Contractor.

3. Contract Extension. In the event that this Statewide Contract shall terminate or be likely to
terminate prior to the making of an award for a new contract for the identified Software and
Services, the Agency may, with the written consent of Contractor, extend this Statewide
Contract for such period as may be necessary to afford the State a continuous supply of the

C. DESCRIPTION OF SOFTWARE AND SERVICES

1.  Specifications in Bidding Documents. Contractor shall provide all Software, Services, and
other deliverables in compliance with the specifications contained in the RFX and the terms of
the Statewide Contract,

2. Software Licenses. Contractor shall provide Software in compliance with the specifications
contained in the RFX and the terms of the Statewide Contract. Subject to User Agency's
compliance with the payment provisions of this Statewide Contract, Contractor shall deliver to
User Agency the Software, which shall be licensed to User Agency under the following terms.

To the extent allowed by the applicable publisher's end user license agreement, Contractor
shall cause the publisher of the Software to grant User Agency a non-exclusive license and/or
sublicense to use, execute, maintain, reproduce, modify, display, test copy (as set forth herein)
and perform the Software and accompanying documentation in accordance with the licensing
capacity (if any) and for the period of time specified in the Statewide Contract and/or
applicable Purchase Instrument. If no time period is stated, then User Agency shall be
granted a perpetual license. User Agency may copy the Software as necessary to efficiently
use the Software. Without limiting the generality of the foregoing, User Agency’s rights shall
include copying rights for the following purposes:

a. for backup, archive or emergency restart purposes;
b. for disaster recovery and disaster recovery testing purposes:
. to migrate the software for use on other computers and/or hardware; and

d. to store the software at any off premise location that the User Agency uses for storage
purposes.

If the Contractor is acting as a reseller of the Software, Contractor must provide the Licenses,
as required by the Software publishers, to the User Agencies and shall use commercially
reasonable efforts to cooperate with any negotiations of such Licenses as may be conducted
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among the Agency, User Agencies and the Software publishers. All licenses provided
hereunder shall remain in effect perpetually unless otherwise stated in writing.

To the extent allowed by the applicable publisher's license agreement, User Agencies that are
part of the Georgia Enterprise Services Contract (sometimes referred to as the “GETS”
agencies) shall be granted permission for the State’s Facilities Manager(s) 1o use, execute,
maintain, copy (as set forth herein), test and perform the Software and accompanying
documentation and exercise all other license rights on behalf of the User Agencies.

As a reseller of third party software, Dell is not authorized to modify the third party license
agreement or to license directly such software to User Agencies. All software will be licensed
subject to the terms of the applicable license agreement provided with the software. For any
non-Contractor branded products, software or services, Contractor agrees to flow down any
indemnification protection, including indemnification for infringement of any intellectual
property rights that Contractor currently or subsequently has in place with the manufacturer or
publisher. Notwithstanding anything to the contrary in this Contract, products, software and
services are provided subject to the manufacturer, provider or publishers applicable warranty
and software license agreement subject to negotiations between the User Agency and the
publisher.

3. Exclusions. Except as expressly permitted by this Statewide Contract, the license for the
Software may require that the User Agency agree that it will not;

{N lease, loan, resell, sublicense or otherwise distribute the Software to parties who are
not State of Georgia government entities;

{iy) create derivative works based on the software; or
(ili)  reverse engineer, disassemble, or decompile the software

4.  Services and other Deliverables. Contractor shall provide Services and other deliverables in
compliance with the specifications contained in the RFX and the terms of the Statewide
Contract. Contractor and all personnel of Contractor shall perform the Services on fime, in a
workmanlike manner, and consistent with the level of care and skill ordinarily exercised by
other providers of similar services at the time the Services are provided.

5.  Ordering and Technical Assistance. User Agencies may place orders individually from time
to time in any manner permitted by applicable State purchasing policy and the terms of this
Statewide Contract. Contractor shall provide technical assistance as reascnably required for
the User Agencies to place online orders through Contractor's website,

6. Product Shipment and Delivery and Acceptance. Unless the RFX requires otherwise, all
Software shall be made available either by online downioad or shall be shipped F.OB.
destination, freight prepaid. Destination shall be the location(s) specified in the RFX or any
provided Purchase Instrument. All shipped items shall be at Contractor’s risk until they have
been accepted by the User Agency. All items shall be subject to inspection on delivery.
Hidden damage will remain the responsibility of Contractor to remedy without cost to the User
Agency, regardiess of when the hidden damage is discovered.

'] Fixed Pricing Services. Certain Services as defined by Contractor's Response will be
provided on a fixed price basis and will be delivered to User Agency in accordance with

the Purchase Instrument.
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(il and Materials ices. Certain deliverables and services as defined by
Contractor's Response may be provided on a time and materials basis in accordance
with the hourly rates and fees identified in Contractor's Response. These deliverables
and services may be requested by User Agency on an “as needed” and “as budgeted”
basis and must include a defined maximum price cap that shall not be exceeded
without the User Agency's prior written approval. In the event Contractor provides
services to a User Agency on a time and materials basis, Contractor must provide work
progress reporis and copies of time cards to the User Agency on a weekly basis.

@liy A rocess. Upon completion of any deliverable or service, Contractor shall
provide written documentation of compietion of the deliverable and/or service to User
Agency. Contractor will demonstrate to User Agency that the deliverable conforms to
the requirements of the Statewide Contract. If the deliverable does not conform to the
requirements of the Statewide Contract, User Agency must provide written notice to
Contractor identifying the deliverable as nonconforming and providing a description of
the deficiencies of the dellverable. Software and Services will be deemed accepted
unless User Agency provides notice of the rejection of a deliverable within thirty (30)
days from the date of Contractor's submission of the Software and Services or
Contractor's demonstration of the Software and Services, if installed by Contractor,
whichever occurs last; provided that, in limited circumstances, a longer reasonable
period of time may be agreed to in writing between Contractor and User Agency.
Contractor shall use reasonable efforts to promptly cure any identified deficiencies in
the deliverable. After completing the cure, Contractor shall resubmit the deliverable for
User Agency's review and, if requested by User Agency, provide a demonstration that
the resubmitted deliverable conforms to the requirements of the Statewide Contract.
User Agency shall have at least thity (30) days from the date of Contractor's
resubmission of the deliverable or Contractors demonstration of the resubmitted
deliverable, whichever occurs last, to accept or reject the resubmitted deliverable. In
the event Contractor has failed {o cure the deliverable, the User Agency may, at its
discretion, allow Contractor an additional opportunity to cure, proceed to terminate the
Purchase Instrument for default, or pursue any other available remedy. Nothing
contained in this provision shall limit the warranties and representations or the
available remedies set forth in this Statewide Contract. Notwithstanding anything to
the contrary herein, acceptance does not waive warranty or return rights for any
Software or other deliverables under this Contract.

(iv) Return of Unused Software. Contractor shall comply with the retumn requirements
stated in the RFP provided that, with respect to third parly software, such return is
allowed by the third party software publisher and then only in accordance with the
terms of the state’s master agreement with such software publisher, if there is one, or
the documentation provided with the software. Dell agrees to work with state and
make "Ordering and Retumn Instructions,” consistent with the technical requirements of
the RFP, available to Customer on the Contractor website established for this contract
through a link on the home page of the website, or on the quote. Such instructions will
direct the Customer to contact their sales representative for assistance with returns.

7. Non-Exclusive Rights. The Statewide Contract is not exclusive. Agency reserves the right
to select other contractors to provide Software and Services similar or identical to the Software
and Services described in the Statewide Contract during the term of the Statewide Confract.
User Agencies may obtain similar Software and Services from other contractors.

8. No Minimums Guaranteed. The Statewide Contract does not guarantee any minimum level
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of purchases or use of Software or Services.

D. COMPENSATION

1.

Statewide Contract. All prices or discounts in accordance with the discount schedule provided
in Dell's proposal are *not to exceed” prices or are minimum discounts. Contractor may
negotiate more favorable prices with User Agency. Prices include, but are not limited to
freight, insurance, fuel surcharges and customs duties. User Agencies are solely and
individually financially responsible for their respective purchases. Agency shail not be
responsible for payment of any amounts owed by other User Agencies.

Billings. If applicable, and unless the RFX provides otherwise, Contractor shall submit, on a
regular basls, individual invoices for the Software and Servwe§ supplied to User Agencies

invoice shall comply with all applicable rules concerning payment of claims. User Agencies
shall pay all approved invoices in arrears within forty-five (45) days of date of an undisputed
invoice subject o acceptance as specified in Section (C)(B)iii) above, and in accordance with
applicable provisions of State law.

Unless otherwise agreed in writing by the Agency and Contractor, Contractor shall not be
entitied to receive any other payment or compensation from the User Agencies for any
Software or Services provided by or on behalf of Contractor under the Statewide Contract.
Contractor shall be solely responsible for paying all costs, expenses and charges it incurs in
connection with its performance under the Statewide Contract,

Dell will communicate to all third party publishers that User Agencies generally cannot enter
into multi-year agreements for maintenance. Instead, a User Agency will generally enter info a
one year agreement that gives the User Agency options to renew for subsequent fiscal year
periods — depending on availability of funds during those subsequent fiscal years.

A User Agency may, however, enter info a multi-year agreement with a term of more than one
fiscal year if the User Agency has on hand at the time of signing the agreement available
appropriated funds necessary to meet its entire obligation for that multi-year term. The general
rule limiting User Agencies to contracting for one fiscal year at a time is based on the
prohibition on pledging the state’s credit or creating debt by agreeing to a payment obligation
for which funds are not currently available. When the User Agency has on hand at the time of
signing an agreement funds to meet the entire obligation for the term (whatever that term may
be) and encumbers same, the state agency has not pledged the state’s credit or created debt.

Delay of Payment Due to Contractor's Failure. if a User Agency in good faith determines
that Contractor has failed to perform or deliver any Software or Service as required by the
Statewide Contract, Contractor shall not be entitied to any compensation under the Statewide
Contract until the Software or Service is delivered [or performed]. In this event, the User
Agency may withhold the portion of Contractor’s compensation that represents payment for
Software and/or Services that were not delivered [or performed). To the extent that
Contractor fails to perform or deliver as required by the terms of the Agreement and fails to
correct such failure in accordance with the Notice of Default provisions under Section E, and
such failure results in additional cost to the User Agency fo procure replacement Software or
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Services, then User Agency may deduct from payments due to Contractor the difference
between the contract price and the lesser of the current market price or actual price paid for
such replacement Software or alternative Services. The User Agency's authority to deduct
such incurred costs shall not in any way affect the Agency’s sole authority to terminate the
Statewide Contract.

5. Set-Off Against Sums Owed by Contractor. In the event that Contractor owes the User
Agency any sum or the User Agency must obtain substitute performance, the User Agency
may set off the sum Contractor owes User Agency against any sum User Agency owes
Contractor.

E. TERMINATION
1. Termination of the Statewide Contract.

{i) Immediate Termination. Agency may terminate the Statewide Confract effective
immediately without advance notice for any one or more of the following reasons:

a. inthe event Contractor is required to be certified or licensed as a [requirement for
being awarded this Statewide Contract to provide Software and/or Services, the
revocation or loss of the required license or certification may result in immediate
termination of the Statewide Contract effective as of the date on which the license
or certification is no longer in effect;

b. Agency determines that the actions or failure to act of Contractor, its agents,
employees or subcontractors have caused or reasonably could cause life, health
or safely to be jeopardized;

¢.  Contractor fails to comply with confidentiality laws or provisions; and/or

d.  Contractor furnished any statement, representation or certification in connection
with the Statewide Contract or the bidding process that is materially false,
deceptive, incorrect or incomplete.

(i)  Termination for Cause. The occurrence of any one or more of the following events
shall constitute cause for Agency to declare Contractor in default of its obligations
under the Statewide Contract:

a.  Contractor has delivered nonconforming Software or Services or fails to deliver or
perform, to the Agency’s satisfaction, any material requirement of the Statewide
Contract or is in violation of a material provision of the Statewide Contract,
including, but without limitation, the express warranties made by Contractor;

b. Agency determines that satisfactory performance of the Statewide Contract is
substantially endangered or that a default is likely to occur;

¢.  Contractor fails to make substantlal and timely progress toward performance of
the Statewide Contract;

d. to the extent allowed by applicable federal or state law, including bankruptcy
laws, Contractor becomes subject to any bankruptcy or insolvency proceeding
under federal or state law; Contractor terminates or suspends its business; or
Agency reasonably believes that Contractor has become insolvent or unable to
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pay its obligations as they accrue;

e. Contractor has failed fo comply with applicable federal, state and local laws,
rules, ordinances, regulations and orders when performing within the scope of the
Statewide Contract:

f.  Contractor has engaged in conduct that has exposed or may expose Agency or
the State to liability, as determined in Agency's sole discretion: or

8.  Contractor has infringed any patent, trademark, copyright, trade dress or any
other intellectual property right of Agency, the State, or a third party.

(i)  Termination upon Notice. Following thirty (30) days’ written notice, Agency may
terminate the Statewide Contract in whole or in part without paying any penally or
incurring any further obligation to Contractor. Following termination upon notice,
Contractor shall be entitied to compensation from User Agencies upon submission of
invoices and proper proof of claims, for Software and/or Services provided under the
Statewide Contract to User Agencies up to and including the date of termination.

(iv)  Termination Due to Change in Law. Agency shall have the right to terminate this
Statewide Contract without penalty by giving thiry (30) days’ written notice to Contractor
as a result of any of the following:

a.  Agency’s authorization to operate is withdrawn or there is a material alteration in
the programs administered by the Agency; and/or

b. Agency's duties are substantially modified.

Agency's Notice of Default. If Contractor has caused or permitted a defauit event, with the
exception of an emergency situation, Agency shall provide written notice to Contractor
requesting that the breach or noncompliance be remedied within thirty (30) days of
Contractor's receipt of Agency's written notice to Contractor. If the breach or noncompliance
is not remedied within the period of time specified in the written natice, the Agency may:

(i) immediately terminate the Statewide Contract without additional written notice: and/or

(i) procure substitute Software and/or Services from another source and charge the
difference between the Statewide Contract and the lesser of the reasonable retail
market price or actual price paid for such substitute Software and/or Services to the
defaulting Contractor; and/or,

(lif)  enforce the terms and conditions of the Statewide Contract and seek any legal or
equitable remedies.

The State shall not be liable for any costs incurred by Contractor in its performance of the
Statewide Contract, including, but not limited to, startup costs, overhead or other costs
associated with the performance of the Statewide Contract.

Termination of a User Agency’s Transaction.

{1) Immediate Termination. Pursuant to O.C.GA. Section 50-5-84, any purchase for
license for a future period not yet paid] made pursuant to this Statewide Contract will
terminate immediately and absolutely if a User Agency determines that adequate funds
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4,

ars not appropriated or granted or funds are de-appropriated so that the User Agency
cannot fulfill its obligations under the Statewide Contract; the determination shall be at
the User Agency'’s sole discretion and shall be conclusive,

{ii) Termination for Cause. User Agency shall have the right to terminate any purchase
in the event of Contractor's material breach if the breach is not cured within thirly (30}
days of Contractor's receipt of a written default notice from User Agency.

in the event of termination of the Statewide Contract for any reason by Agency, the
User Agencies shall pay only those amounts, if any, due and owing to Contractor for
Software and Services actually provided up to the date specified in the notice of
termination as provided above. Payment will be made only upon submission of
invoices and proper proof of Contractor's claim. This provision in no way limils the
femedies available to the State under the Statewide Contract in the event of
termination.

Contractor's Termination Duties. Upon receipt of notice of termination or upon request of
Agency, Contractor shall:

(i} cease work under the Statewide Contract and take all necessary or appropriate steps
to limit disbursements and minimize costs, and furnish a report within thirty (30) days of
the date of notice of termination, describing the status of all work under the Statewide
Contract, including, without limitation, results accomplished, conclusions resulling
therefrom, and any other matters the Agency may require;

{if) immediately cease using and retum to the State, any personal property or materials,
whether tangible or intangible, provided by the State to Contractor;

(1)) comply with the State's instructions for the timely transfer of any active files and work
product produced by Contractor under the Statewide Contract;

(iv) cooperate in good faith with the Agency, the User Agencies, and their employees,
agents and contractors during the transition period between the notification of
termination and the substitution of any replacement contractor; and

{v) immediately retumn to the User Agencies any payments made by the User Agencies for
Software or Services that were not delivered by Contractor.

Notwithstanding the provisions above, Software licenses that the State has obtained for
Software delivered under this Statewide Contract and maintenance agreements that the State
has entered directly with the publishers of Software delivered under this Statewide Contract
when the publisher is not Contractor shall not terminate as the result of termination of the
Statewide Contract.

CONFIDENTIAL INFORMATION

Access to Confidential Data. Contractor's employees, agents and subcontractors may, to
the extent necessary to carry out Contractor's responsibilities under the Statewide Contract,
have access to confidential data, including, but not limited, personally identifiable information,
maintained by the State. Contractor shall presume that all information received pursuant to
the Statewide Contract is confidential unless otherwise designated by the State. No later than
ten (10) days from the date this Statewide Contract is fully executed, Contractor shall comply
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with the following requirements:

)] Contractor shall provide to the State a written description of Contractor's policies and
procedures fo safeguard confidential information;

{i}] policies of confidentiality shall address, as appropriate, information conveyed in verbal,
writlen, and electronic formats;

(lii}  The Contractor's designated Contract Manager shall remain the single point of contact
with respect to Contractor's compliance with the requirements of this Section F; and

(iv)  Contractor shall provide adequate supervision and training to its agents, employees
and subcontractors fo ensure compliance with the terms of the Statewide Contract.

The private or confidential data shall remain the property of the discloser at all times. Some
Services performed for Agency andior User Agencies may require Contractor and its
employees to sign a nondisciosure agreement. Contractor understands and agrees that
refusal or failure to sign such a nondisclosure agreement, if required, may result in termination
of the Statewide Contract.

No Dissemination of Confidentlal Data. No confidential data collected, maintained, or used
in the course of performance of the Statewide Contract shall be disseminated except as
authorized by law and with the written consent of the discloser, either during the period of the
Statewide Contract or thereafter. Any data supplied to or created by Contractor uniquely and
specifically for the User Agency during the performance of this Agreement shall be considered
the property of the State. Contractor must return any and all data collected, maintained,
created or used in the course of the performance of the Statewide Contract, in whatever form it
is maintained, promptly at the request of the State.

Subpoena. In the event that a subpoena or other legal process for records containing
confidential information is served upon Contractor, Contractor shall promptly notify the State
and cooperate with the State in any lawful effort to protect the confidential information,

Reporting of Unauthorized Disclosure. Contractor shall immediately report in writing to the
State any unauthorized disclosure of confidential information

Survives Termination. Contractor's confidentiality obligation under the Statewide Contract
shall survive termination of the Statewide Contract.

INDEMNIFICATION

Contractor's Indemnification Obligation. Contractor agrees to indemnify and hold harmiess
the State and State officers, employees, agents, and volunteers (collectively, "Indemnified
Parties") from any and all costs, expenses, losses, claims, damages, liabilities, settlements
and judgments, including reasonable valuse of the time spent by the Attorney General’s Office,
related to or arising from:

i any breach of the Statewide Contract:
{ii) any negligent or wrongful act or omission of Contractor or any employee, agent or

subcontractor utilized or employed by Contractor resulting in personal injury or death or
damage to real property or tangible personal property;

Custom Revision March 2012 11 SPD-3P008



(ili)  any failure of Software or Services to comply with applicable specifications, warranties,
and certifications under the Statewide Contract:

(iv)  the negligence or fault of Contractor in design, testing, development, manufacture,
installation, operation or otherwise with respect to the Software or Services provided
under the Statewide Contract;

(v}  claims, demands, or lawsuits that, with respect to the Software or any parts thereof,
allege product liability, strict product liability, or any variation thereof:

(vi)  any failure by Contractor to comply with the "Compliance with the Law" provision of the
Statewide Contract;

{vii) any infringement of any copyright, trademark, trade sacret, patent, trade dress, or other
intellectual property right; or

(vili) any failure by Contractor to adhere to the confidentiality provisions of the Statewide
Contract.

Notwithstanding anything to contrary herein, non-Contractor branded products and services
are provided subject to the third party manufacturer or licensor's applicable software license
and warranty. For any non-Contractor branded products or services, Contractor agrees to flow
down any indemnification protection, including indemnification for infringement of any
intellectual property rights that Contractor currently or subsequently has in place with the
manufacturer or publisher, to the extent that the manufacturer or publisher has given
Contractor warranties or indemnities that may be passed through to customers.

2. Duty to Reimburse State Tort Claims Fund. To the extent such damage or loss as covered
by this indemnification is covered by the State of Georgia Tort Claims Fund ("the Fund"),
Contractor agrees to reimburse the Fund. To the full extent permitted by the Constitution and
the laws of the State and the terms of the Fund, Contractor waive any right of subrogation
against the State, the Indemnified Parties, and the Fund and insurers participating thereunder
to the full extent of this indemnification.

3.  Litigation and Settlements. Contractor shall, at its own expense, be entitled to and shall
have the duty to participate in the defense of any suit against the Indemnified Parties. No
seftlement or compromise of any claim, loss or damage entered into by the Indemnified
Parties shall be binding upon Contractor unless approved in writing by Contractor. No
settlement or compromise of any claim, loss or damage entered into by Contractor shall be
binding upon the Indemnified Parties unless approved in writing by the Indemnified Parties.
Subject to approval of the Attorney General of the State of Georgia, the Agency shall tender
defense of any such action to Contractor upon request by Contractor

4. Inteliectual Property Infringement Indemnification.

With respect to third party claims, the State (or its representative) shall notify Contractor of the
claim no later than thirty (30) days after the State receives notice of the claim (or sooner if
required by law). Notwithstanding the foregoing, the failure by the State or its representatives
to notify Contractor within thirty (30) days after the the State receives notice of the claim shall
not relieve Contractor of its indemnification obligations unless Contractor demonstrates that it
has suffered malerial prejudice to its defense of the claim as a result of the delay in
notification.

Custom Revision March 2012 12 SPD-SP00S



Contractor shall, at its own expense, be entitled to and shall have the duly to participate in the
defense of any suit instituted against the State and indemnify the State against any award of
damages and costs made against the State by a final judgment of a court of last resort in such
suit insofar as the same is based on any claim that any of the Contractor Branded Software or
Services infringes any United States Letters Patent, copyright, trademark, trade secrst or other
intellectual property right, provided the State gives the Contractor immediate notice in writing
of tha institution of such suit, permits Contractor to fully participate in the defense of the same,
and gives Contractor all available information, assistance and authority to enable Contractor to
do so. Subject to approval of the Attorney General of the State of Georgia, Agency shall tender
defense of any such action to Contractor upon request by Contractor. Contractor shall not be
liable for any award of judgment against the State reached by compromise or settlement
unless Contractor accepts the compromise or settlement. Contractor shall have the right to
enter into negotiations for and the right to effect settlement or compromise of any such action,
but no such settlement shall be binding upon the State unless approved by the State.

In case any of the Contractor branded services or Software is in any suit held to infringe a third
party’s intellectual property right and its use is enjoined, Contractor shall, at its option and
expense:

(  procure for the State the right to continue using the Software;

(i) replace or modify the same so that it becomes non-infringing; or

(i) remove the same and cancel any future charges pertaining thereto.

Contractor, however, shall have no liability to the State if any patent, copyright, trademark,
trade secret or other intellectual property infringement or claim thereof is based upon or arises
out of:

(i) compliance with designs, plans or specifications furnished by or on behalf of the
User Agency as 1o the software;

(i) use of the Software in combination with apparatus or devices not supplied by
Contractor;

(i) use of the Software in a manner for which the same was neither designed nor
contemplated; or

(iv) the claimed infringement of any patent or copyright in which the Agency or any
affiliate or subsidiary of the Agency has any direct interest by license or otherwise,

For any non-Contractor branded products or services, Contractor agrees to flow down any
indemnification protection and intellectual property rights that Contractor currently or
subsequently has in place with the manufacturer or publisher, to the extent thal the
manufacturer or publisher has given Contractor warranties or indemnities that may be passed
through to customers.

Survives Termination. The indemnification obligation of Contractor shall survive termination
of the Statewide Contract.

INSURANCE

The supplier shall procure and maintain insurance which shali protect the supplier and the State
of Georgia (as an additional insured) from any claims for bodily injury, property damage, or
personal and advertising injury in support of the indemnification obligations set forth in the
statewide contract attached to this solicitation throughout the duration of the statewide contract.
The supplier shall procure and maintain the insurance policies described below at the supplier's
own expense and shall furnish DOAS an insurance certificate listing the State of Georgia as
certificate holder and as an additional insured with respect to the commercial general liability
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and automobile liability insurance policies. The Commercial General Liability insurance
coverage purchased by the supplier shall include contractual liability coverage applicable to the
statewide contract. In addition, the insurance certificate must provide the following information:
the name and address of the insured; name, address, telephone number and signature of the
authorized agent; name of the insurance company (authorized to operate in Georgia); a
description of coverage in detailed standard terminology (including policy period, policy number,
and limits of liabiiity.

The supplier is required to maintain the following insurance coverage's during the term of the
statewide contract:

1)  Workers Compensation Insurance (Occurrence) in the amounts of the statutory limits
established by the General Assembly of the State of Georgia (A self-insurer must submit a
certificate from the Georgia Board of Workers Compensation stating that the supplier
qualifies to pay its own workers compensation claims.) In addition, the supplier shall
require all subcontractors occupying the premises or performing work under the statewide
contract to obtain an insurance certificate showing proof of Workers Compensation
Coverage with the following minimum coverage:

Bodily injury by accident - per employee $100,000;
Bodily injury by disease - per employee $100,000:
Bodily injury by disease ~ policy limit $500,000.

2) Commercial General Liability Policy with the following minimum coverage:
Each Occurrence Limit $1,000,000
Personal & Advertising Injury Limit $1,000,000
General Aggregate Limit $2,000,000
Products/Completed Ops. Aggregate Limit $2,000,000

3) Automobile Liability
Combined Single Limit $1,000,000

The foregoing policies shall contain a provision that coverage afforded under the policies will not
be canceled, or not renewed or allowed to lapse for any reason until at least thirty (30) days prior
written notice has been given to the named insured. Certificates of Insurance showing such
coverage to be in force shall be filed with DOAS prior to commencement of any work under the
statewide contract. The foregoing policies shall be obtained from insurance companies licensed
to do business in Georgia and shall be with companies acceptable to DOAS, which must have a
minimum A.M. Best rating of A-. All such coverage shall remain in full force and effect during
the term and any renewal or extension thereof,

Within ten (10) business days of award, the awarded supplier must procure the required
insurance and provide DOAS with two (2) Certificates of Insurance. Certificates must reference
the contract number. The supplier's submitted pricing must include the cost of the required
insurance. No contract performance shall occur unless and untit the required insurance
certificates are provided.

. BONDS

Contractor shall provide all required bonds in accordance with the terms of the RFX and as
stated in the Statewide Contract Form.
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J.  WARRANTIES

1. Construction of Warranties Express in the Contract with Warranties Implied by Law. All
warranties made by Contractor and/or subcontractors in all provisions of the Statewide
Contract and Contractor's Response, whether or not the Statewide Contract specifically
denominates Contractor's and/or subcontractors’ promise as a warranty or whether the
warranty Is created only by Contractor's affirmation or promise, or is created by a description
of the Software and Services to be provided, or by provision of samples o the State, shall not
be construed as limiting or negating any warranty provided by law. The warranties express in
the Statewide Contract are intended to modify the warranties implied by law only to the extent
that they expand the warranties applicable to the Software and Services provided by
Contractor. Contractor shall assign and pass through to the State all applicable third party
software publishers’ warranties, covenants and indemnification provisions, to the extent that
the manufacturer or publisher has given Contractor warranties or indemnities that may be
passed through to customers. The provisions of this section apply during the term of the
Statewide Contract and any extensions or renewals thereof.

2. Warranty —- Nonconforming Software or Services. All Software and Services that
Contractor delivers to User Agencies shall be free from any defects in design, material, or
workmanship. Following acceptance, if any Software or Service offered by Contractor is found
to be defective in material or workmanship or does not conform to manufacturers or
publisher's warranty, User Agency shall have the option of returning, repairing, or replacing
the defective Software or Service at Contractor's expense in accordance with the terms of the
applicable warranty.

Payment for the defective Software or Service shall not constitute acceptance. Acceptance by
a User Agency shall not relieve Contractor of its warranty or any other cbligation under the
Statewide Contract.

3.  Compliance with Federal Acts. To the extent such requirements are applicable to the
subject Software, Contractor warrants and guarantees to State that the Software provided
under the Statewide Contract is in compliance with Sections 5 and 12 of the Federal Trade
Commission Act; the Fair Packaging and Labeling Act; the Federal Food, Drug, and Cosmetic
Act; the Consumer Product Safety Act; the Federal Environmental Pesticide Control Act; the
Federal Hazardous Substances Act; the Fair Labor Standards Act; the Wool Products Labeling
Act; the Flammable Fabrics Act; the Occupational Safety and Health Act; the Office of
Management and Budget A-110 Appendix A; and the Anti-Kickback Act of 1986.

NOTHING IN THIS SECTION J SHALL EXCLUDE OR LIMIT DELL'S WARRANTY OR
LIABILITY FOR LOSSES THAT MAY NOT BE LAWFULLY EXCLUDED OR LIMITED BY
APPLICABLE LAW. SOME JURISDICTIONS DO NOT ALLOW THE EXCLUSION OF
CERTAIN WARRANTIES OR CONDITIONS OR THE LIMITATION OR EXCLUSION OF
LIABILITY FOR LOSS OR DAMAGE CAUSED BY NEGLIGENCE, BREACH OF
CONTRACT, BREACH OF IMPLIED TERMS, OR INCIDENTAL OR CONSEQUENTIAL
DAMAGES. SOME JURISDICTIONS DO NOT ALWAYS ENFORCE CLASS ACTION OR
JURY WAIVERS, AND MAY LIMIT FORUM SELECTION CLAUSES AND STATUTE OF
LIMITATIONS PROVISIONS, AS SUCH, ONLY THE LIMITATIONS THAT ARE LAWFULLY
APPLIED TO YOU IN YOUR JURISDICTION WILL APPLY TO YOU, AND DELL'S
LIABILITY WILL BE LIMITED TO THE MAXIMUM EXTENT PERMITTED BY LAW.

Notwithstanding any term to the contrary in this Agreement, to the maximum extent
permitted by law, Non-Dell branded Software and Services are provided subject to the
third party publisher or providor's applicable warranties and software ficense. Dell
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agrees to pass through to purchaser any indemnification or warranty provided by the
provider, publisher, licensor with respect to intellectual praperty, infringement or
Indemnification with respect thereto, to the extent that the manufacturer or publisher
has given Contractor warranties or indemnities that may bhe passed through to
customers.

4. Conformity with Contractual Requirements. Contractor represents and warrants that the
Software and Services provided in accordance with the Statewide Contract will appear and
operate in conformance with the terms and conditions of the Statewide Contract.

5.  Authority to Enter into Contract. Contractor represents and warrants that it has full authority
to enter into the Statewide Contract and that it has not granted and will not grant any right or
interest to any person or entity that might derogate, encumber or interfere with the rights
granted to the State.

6.  Obligations Owed to Third Parties. Contractor represents and warrants that all obligations
owed fo third parties with respect to the activities contemplated to be undertaken by Contractor
pursuant to the Statewide Contract are or will be fully satisfied by Contractor so that the State
will not have any obligations with respect thereto.

7. Title to Property. Contractor represents and warrants that for third party products, it is
authorized by the publisher to deliver the third party Software provided under this Agreement;
and for Dell-branded Software title to any Software or property assigned, conveyed or licensed
to the State is good and that transfer of title or license to the State is rightful and that all
property shall be delivered free of any security interest or other lien or encumbrance. Title to
any supplies, materials, or equipment shall remain in the Contractor until acceptance by the
User Agencies. The Software provided by Dell hereunder shall be sourced through only
authorized distributors or providers. Except as otherwise expressly authorized by the Agency,
all materials produced uniquely and specifically for the User Agency by Contractor personnei
in performance of Services, including but not limited to software, charts, graphs, diagrams,
video tapes and other project documentation shall be deemed to be works made for hire and
shall be the property of the State of Georgia; subject to the following:

(i) Dell has received full payment for the deliverables and applicable Services, and

(i) each party will retain all Intellectual Property Rights that it owned or controlled prior
to the effective date of this Agreement or that it develops or acquires from activities
independent of the Services performed under this Agreement {"Background IP"),

8. Industry Standards. Contractor represents and expressly warrants that all aspects of the
Software and Services provided or used by it shall at a minimum conform to the standards in
Contractor's industry. This requirement shall be in addition to any express warranties,
representations, and specifications included in the Statewide Contract, which shall take
precedence.

9. Contractor's Personnel and Staffing. Contractor warrants that all persons assigned to
perform Services under this Statewide Contract are either lawful employees of Contractor or
lawful employees of a subcontractor authorized by the Agency as specified in the RFX. All of
Contractor's or any subcontractor's personnel shall comply with the confidentiality
requirements of the Statewide Contract and the security requirements of the applicable
Agency or User Agencies while on State property. In the event that any of Contractor's or
subcontractor’s personnel do not comply with such confidentiality and security requirements,
the Agency or User Agencies may have the personnel removed from the premises.

All persons assigned to perform Services under this Statewide Contract shall be qualified to
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perform such Services. Personnel assigned by Contractor shall have all professional licenses
required to perform the Services. If the Agency or a User Agency believes that the
performance or conduct of any person employed or retained by Contractor to perform any
Services hereunder is unsatisfactory for any reason or is not in compliance with the provisions
of this Statewide Contract, the Agency or User Agencies shall notify Contractor in writing and
Contractor shall promptly address the performance or conduct of such person, or, at the
Agency or User Agency's request, immediately replace such person with another person
acceptable to the Agency or User Agency and with sufficient knowledge and expertise to
perform the Services in accordance with this Contract.

Contractor warrants that an adequate number of appropriately qualified personnel will be
employed and available to provide the Services in accordance with the schedule and
maintenance requirements set forth in the RFX and this Statewide Contract.

10.  State Security. Agency requires that a criminal background investigation be made of any and
all Contractor personnel used to provide Services to the State

Dell Marketing L.P. (“Dell) hereby affirms that a security background check (“SBC" is
performed on each Dell employee, intern, and potential new hire. This SBC consists of
criminal county searches, federal searches, and verification of personally identifying
information. Dell's SBC standards require that an individual's SBC reflects:

. No felony conviction or “nolo contendre” or “no contest” piea within the preceding
seven years;
» No conviction of or “nolo contendre” or “no contest’ plea to a disqualifying

misdemeanor offense within the preceding five years;

. No uncompleted deferred adjudication, probation, or parole for any felony or
disqualifying misdemeanor offense (regardless of whether the conviction itself is within
the preceding seven or five year period);

) No pending court date, charge, or warrant relating to any felony or any violent
misdemeanor;

. No identification as an active sex offender using an available sex offender database;

. Provided that Dell generally will not disqualify an individual for employment if the
individual's SBC reflects a single conviction, charge, or warrant for certain minor
misdemeanor offenses related to gambling, alcohol, tobacco, licenses or moving
violations, except in the instance of injury or damage to people or property or a second
offense of DWI without injury.

Dell further affirms that a drug screen is performed on each Dell employee, intern, and
potential new hire and all contractors. This drug screen checks for the presence of
amphetamine metabolites (1000 ng/mL), cocaine metabolites (300 ng/mL), marijuana (50
ng/mL), opiate metabolites (2000 ng/mL) and phencyclidine metabolites (25 ng/mL).

Contractor agrees to comply with User Agency on-site safety and security requirements that
are provided to Contractor prior to the provision of on-site services. Contractor represents and
warrants that Contractor shall refrain from assigning personnel to any task under this
Statewide Contract if Contractor's investigation or an investigation by the State reveals a
disregard for the law or other background that indicates an unacceptable security risk as
determined by the State. Contractor's employees, agents and subcontractors may be granted
access to State computers, hardware, software, programs and/or information technology
infrastructure or operations to the extent necessary to carry out Contractor's responsibilities
under the Statewide Contract. Such access may be terminated at the sole discretion of the
State. Contractor shall provide immediate notice to Agency of any employees, agents and/or
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subcontractors suspected of abusing or misusing such access privilege.  Contractor
represents and warrants that Contractor shall provide prompt notice to Agency of the changed
status of any employee, agent or subcontractor granted access to State computars, hardware,
software, programs and/or information technology infrastructure or operations, including, but
not limited to, termination or change of the position or contract relationship.

11.  Use of State Vehicles. Contractor warrants that no State vehicles will be used by Contractor
for the performance of Services under this Statewide Contract. Contractor shall be
responsible for providing transportation necessary to perform all Services.

K. PRODUCT RECALL

In the event that any of the Software or materials are found by Contractor, the State, any
governmental agency, or court having jurisdiction to contain a defect, serious quality or
performance deficiency, or not to be in compliance with any standard or requirement so as to
require or make advisable that such Software be reworked or recalled, Contractor will promptly
communicate all relevant facts to Agency and undertake all corrective actions, including those
required fo meet all obligations imposed by laws, regulations, or orders, and shall file all
necessary papers, corrective action programs, and other related documents, provided that
nothing contained in this section shall preclude Agency from taking such action as may be
required of it under any such law or regulation. Contractor shall perform all necessary repairs or
modifications at its sole expense except to any extent that Contractor and the State shall agree
to the performance of such repairs by the State upon mutually acceptable terms.

L. CONTRACT ADMINISTRATION

1. Order of Preference. In the case of any inconsistency or conflict among the specific
provisions of the Statewide Contract Terms and Conditions (including any amendments
accepted by both Agency and Contractor and the Awarded item Schedule, if any), the RFX
(including any subsequent addenda and written responses to bidders’ questions), and
Contractor's Response, any inconsistency or conflict shall be resolved as follows:

)] First, by giving preference to this Statewide Contract.
(i) Second, by giving preference to the specific provisions of the RFX.

(lif)  Third, by giving preference to the specific provisions of Contractor's Response, except
that objections or amendments by Contractor that have not been explicitly accepted by
Agency in writing shall not be included in this Statewide Contract and shall be given no
weight or consideration.
2. Intent of References to Bid Documents. The references in this document to the parties’
obligations are intended to supplement or clarify the obligations as stated in the RFX and
Contractor's Response. The failure of the parties to make reference to the terms of the RFX
or Contractor's Response in this document shall not be construed as creating a conflict and
will not relieve Contractor of the contractual obligations imposed by the terms of the RFX and
Contractor's Response. The contractual obligations of the Agency cannot be implied from
Confractor's Response.

3. Compliance with the Law. Contractor, its employees, agents, and subcontractors shall
comply with all applicable federal, state, and local laws, rules, ordinances, regulations and
orders now or hereafter in effect when performing under the Statewide Contract, including
without limitation, all laws applicable to the prevention of discrimination in employment and the
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use of targeted small businesses as subcontractors or contractors. Dell requires its
subcontractors to self-certify to state law requirements. Dell will use commercially reasonable
efforts to ensure legally required certifications are made.

Certain equipment, software and technical data that may be provided hereunder may be
subject to export and re-export controls under the U.S. Export Administration Regulations,
International Traffic in Arms Regulations, U.S. Department of Energy Regulations, U.S.
Nuclear Regulatory Commission Regulations and/or similar laws and regulations of the United
States or other countries. Contractor shall comply with all export and re-export laws and
regulations, including without limitation laws and regulations that may apply to certain
equipment, software and technical data provided hereunder.

Contractor shall also comply with all import and customs laws and regulations, with all local
license and permit requirements, with the European Data Protection Directive, with the U.S.
Foreign Corrupt Practices Act, and with all applicable foreign corrupt practices acts.

Contractor, its employees, agents and subcontractors shall also comply with all federa, state
and local laws regarding business permits and licenses that may be required to carry out the
work performed under the Statewide Contract. Contractor and Contractor's personnel shall
also comply with all State, Agency, and User Agency policies and standards in effect during
the performance of the Statewide Contract, including but not limited to the Agency and User
Agencies' policies and standards relating to personnel conduct, security, safety, confidentiality,
and ethics. Further, the provisions of O.C.G.A. Section 45-10-20 et seq. have not been and
must not be violated under the terms of this Statewide Contract.

Contractor shall require its subcontractors to self-certify to state law requirements and shall
cause its subcontractors to obtain and maintain all approvals, permissions, permits, licenses,
and other documentation required to comply with all applicable laws, rules or regulations.
Contractor agrees that any failure by Contractor or Contractor's employees to comply with any
of the obligations of this section may be treated by the Agency as a material breach of this
Statewide Contract by Contractor.

4. Drug-free Workplace. Contractor hereby certifies as to items (i) and (i) below and under item
(i) below Contractor will require all its subcontractors to comply with all applicable Federal
and state laws and regulations and to self-certify such compliance:

i Contractor will not engage in the unlawful manufacture, sale, distribution, dispensation,
possession, or use of a controlled substance or marijuana during the performance of
this Statewide Contract; and

(i) if Contractor has more than one employee, including Contractor, Contractor shall
provide for such employee(s) a drug-free workplace, in accordance with the Georgia
Drug-free Workplace Act as provided in O.C.G.A. Section 50-24-1 et seq., throughout
the duration of this Statewide Contract; and

(lil)  Contractor will secure from any subcontractor hired to work on any job assigned under
this Statewide Contract the following written certification: "As part of the subcontracting
agreement with (Contractor's Name), (Subcontractor's Name) certifies to the contractor
that a drug-free workplace will be provided for the subcontractor's employees during
the performance of this Contract pursuant to paragraph 7 of subsection (b} of Official
Code of Georgia Annotated Section 50-24-3."

Contractor may be suspended, terminated, or debarred if it is determined that:
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i Contractor has made false certification hereinabove: or

{ii) Contractor has violated the certification by failure to carry out the requirements of
0.C.G.A. Section 50-24-3(b).

§. Amendments. The Statewide Contract may be amended in writing from time to time by
mutual consent of the parties and upon approval by Agency. All amendments to the Statewide
Contract must be in writing and fully executed by duly authorized representatives of Agency
and Contractor,

6.  Third Party Beneficlaries. There are no third-party beneficiaries of the Statewide Contract.
The Statewide Contract is intended only to benefit the State and Contractor.

7.  Choice of Law and Forum. The laws of the State of Georgia shall govern and determine afl
matters arising out of or in connection with this Statewide Contract without regard to the choice
of law provisions of State law. In the event any proceeding of a quasi-judicial or judicial nature
is commenced in connection with this Statewide Contract, such proceeding shall solely be
brought in a court or other forum of competent jurisdiction within Fulton County, Georgia. This
provision shail not be construed as walving any immunity to suit or liability, including without
limitation sovereign immunity, which may be available to the State.

8. Parties' Duty to Provide Notice of Intent to Litigate and Right to Demand Mediation. In
addition to any dispute resolution procedures otherwise required under this Statewide Contract
or any informal negotiations that may occur between the State and Contractor, no civil action
with respect to any dispute, claim or controversy arising out of or relating to this Statewide
Centract may be commenced without first giving fourteen {i4) calendar days written notice to
the State of the claim and the intent fo initiate a civil action. At any time prior fo the
commencement of a civil action, either the State or Contractor may elect to submit the matter
for mediation. Either the State or Contractor may exercise the right to submit the matter for
mediation by providing the other party with a written demand for mediation setting forth the
subject of the dispute. The parties will cooperate with one another in selecting a mediator and
in scheduling the mediation proceedings. Venue for the mediation will be in Atianta, Georgia;
provided, however, that any or all mediation proceedings may be conducted by teleconference
with the consent of the mediator. The parties covenant that they will participate in the
mediation in good faith, and that they will share equally in its costs; provided, however, that
the cost to the State shall not exceed five thousand dollars ($5,000.00).

All offers, promises, conduct and statements, whether oral or written, made in the course of
the mediation by any of the parties, their agents, employees, experts and atlorneys, and by the
mediator or employees of any mediation service, are inadmissible for any purpose (including
but not limited to impeachment) in any litigation or other proceeding involving the parties,
provided that evidence that is otherwise admissible or discoverable shall not be rendered
inadmissible or non-discoverable as a result of its use in the mediation. Inadmissibility

notwithstanding, all written documents shall nevertheless be subject to the Georgia Open
Records Act, O.C.G.A. Section 50-18-70 et seq.

No party may commence a civil action with respect to the matters submitted to mediation until
after the completion of the initial mediation session, forty-five (45) calendar days after the date
of filing the written request for mediation with the mediator or mediation service, or sixty (80)
calendar days after the delivery of the written demand for mediation, whichever occurs first.
Mediation may continue after the commencement of a civil action, if the parties so desire.
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9. Assignment and Delegation. The Statewide Contract may not be assigned, transferred or
conveyed in whole or in part without the prior written consent of Agency. For the purpose of
construing this clause, a transfer of a controlling interest in Contractor shall be considered an
assignment.

10. Use of Third Parties. Except as may be expressly agreed to in writing by Agency, Contractor
shall not subcontract, assign, delegate or otherwise permit anyone other than Contractor or
Contractor's personnel to perform any of Contractor's obligations under this Statewide
Contract or any of the work subsequently assigned under this Statewide Contract. Agency's
designated contract administrator shall have the right to approve the agddition of any new
subconiractors. No subcontract that Contractor enters into with respect to performance of
obligations or work assigned under the Statewide Contract shall in any way relieve Contractor
of any responsibility, obligation or liability under this Statewide Contract or for the act or
omission of any subcontractor, agent, or employee. All restrictions, obligations and
responsibilities of Contractor under the Statewide Contract shail aiso apply to sach
subcontractor. Any contract with a subcontractor must also preserve the rights of Agency.
Agency shall have the right to request the removal of a subcontractor from the Statewide
Contract for good cause.

11. Integration. The Statewide Contract represents the entire agreement belween the parties.
The parties shall not rely on any representation that may have been made that is not included
in the Statewide Contract.

12. Headings or Captlons. The paragraph headings or captions used in the Statewide Contract
are for identification purposes only and do not limit or construe the contents of the paragraphs.

13. Not a Joint Venture. Nothing in the Statewide Contract shall be construed as creating or
constituting the relationship of a partnership, joint venture, (or other association of any kind or
agent and principal relationship) between the parties thereto. Each party shall be deemed to
be an independent contractor contracting for Software and Services and acting toward the
mutual benefits expected to be derived herefrom. Neither Contractor nor any of Contractor's
agents, servants, employees, subcontractors or contractors shall become or be deemed to
become agents, servants, or employees of the State. Contractor shall therefore be
responsible for compliance with all laws, rules and regulations involving its employees and any
subcontractors, including but not limited to employment of labor, hours of labor, health and
safety, working conditions, workers' compensation insurance, and payment of wages. No
party has the authority to enter into any contract or create an obligation or liability on behalf of,
in the name of, or binding upon another party to the Statewide Contract.

14. Joint and Several Liability. If Contractor is a joint entity, consisting of more than one
individual, partnership, corporation or other business organization, all such entities shall be
jointly and severally liable for carrying out the activities and obligations of the Statewide
Contract, and for any default of activities or obligations.

15. Supersedes Former Contracts or Agreements. Unless otherwise specified in the Statewide
Contract, this Statewide Contract supersedes all prior contracts or agreements between
Agency and Contractor for the Software and Services provided in connection with the
Statewide Contract.

16. Waiver. Except as specifically provided for in a waiver signed by duly authorized
representatives of Agency and Contractor, failure by either party at any time to require
performance by the other party or to claim a breach of any provision of the Statewide Contract
shall not be construed as affecting any subsequent right to require performance or to claim a
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breach.

17. Notice. Any and all notices, designations, consents, offers, acceptances or any other
communication provided for herein shall be given in writing by registered or certified mail,
return receipt requested, by receipted hand delivery, by Federal Express, courier or other
similar and reliable carrier and shall be addressed to the person who signed the Statewide
Contract on behalf of the party at the address identified in the Statewide Contract Form. Each
such notice shall be deemed to have been provided:

{5 at the time it is actually received:; or,

{ii) within one (1) day in the case of overnight hand delivery, courier or services such as
Federal Express with guaranteed next day delivery; or,

(iti)  within five (5) days after it is deposited in the U.S. Mail in the case of registered U.S.
Mail.

From time to time, the parties may change the name and address of the person designated to
receive notice. Such change of the designated person shall be in writing to the other party and
as provided herein,

18. Cumulative Rights. The various rights, powers, options, elections and remedies of any party
provided in the Statewide Contract shall be construed as cumuiative and not one of them is
exclusive of the others or exclusive of any rights, remedies or priorities allowed either party by
law, and shall in no way affect or impair the right of any party to pursue any other equitable or
legal remedy to which any party may be entitled as long as any default remains in any way
unremedied, unsatisfied or undischarged.

19. Severability. If any provision of the Statewide Contract is determined by a court of competent
jurisdiction to be invalid or unenforceable, such determination shall not affect the validity or
enforceability of any other part or provision of the Statewide Contract, Further, if any provision
of the Statewide Contract is determined to be unenforceable by virtue of its scope, but may be
made enforceable by a limitation of the provision, the provision shall be deemed to be
amended to the minimlim extent necessary to render it enforceable under the applicable law.
Any agreement of Agency and Contractor to amend, modify, eliminate, or otherwise change
any part of this Statewide Contract shall not affect any other part of this Statewide Contract,
and the remainder of this Statewide Contract shall continue to be of full force and effect.

20. Time is of the Essence. Time is of the essence with respect to the performance of the terms
of the Statewide Contract. Contractor shall ensure that all personnel providing Software and
Services to the State are responsive to the State's requirements and requests in all respects.

21. Authorization. The persons signing this Statewide Contract represent and warrant fo the
other parties that:

() the party on whose behalf it signs has the right, power and authority to enter into and
perform its obligations under the Statewide Contract; and

{li} it has taken all requisite action (corporate, statutory or otherwise) to approve execution,
delivery and performance of the Statewide Contract and the Statewide Contract
constitutes a legal, valid and binding obligation upon Itself in accordance with its terms.

22. Successors in Interest. All the terms, provisions, and conditions of the Statewide Contract

Custom Revision March 2012 22 SPD-8P008



shall be binding upon and inure to the benefit of the parties hereto and their respective
successors, assigns and legal representatives.

23. Record Retention and Access. Contractor shall maintain books, records and documents
that sufficiently and properly document and calculate all charges billed to the State throughout
the term of the Statewide Contract for a period of at least five (5) years following the date of
final payment or completion of any required audif, whichever is later. Contractor should
maintain separate accounts and records for Agency and the User Agencies. Records to be
maintained include both financial records and service records. DOAS may audit contractor no
more often than once per year, unless otherwise required by applicable law or agreed {o by
the parties, Contractor shall permit the Auditor of the State of Georgia or any authorized
representative of the State, and where federal funds are involved, the Comptroller General of
the United States, or any other authorized representative of the United States government, to
access and examine, audit, excerpt and transcribe any directly pertinent books, documents,
papers, electronic or optically stored and created records or other records of Contractor
relating to orders, invoices or payments or any other documentation or materials pertaining to
the Statewide Contract, wherever such records may be located during normal business hours.
Contractor shall not impose a charge for audit or examination of Contractor's books and
records. If an audit discloses incorrect billings or improprieties, the State reserves the right to
charge Contractor for the cost of the audit and appropriate reimbursement. Evidence of
criminal conduct will be turned over to the proper authorities.

24. Solicitation. Contractor warrants that no person or selling agency (except bona fide
employees or selling agents maintained for the purpose of securing business) has been
employed or retained to solicit and secure the Statewide Contract upon an agreement or
understanding for commission, percentage, brokerage or contingency.

25. Public Records. The laws of the State of Georgia, including the Georgia Open Records Act,
as provided in O.C.G.A. Section 50-18-70 et seq., require procurement records and other
records to be made public unless otherwise provided by law.

26. Clean Air and Water Certification. Confractor certifies that none of the facilities it uses to
provide Software or Services under the Statewide Contract are on the Environmental
Protaction Agency (EPA) List of Violating Facilities. Contractor will immediately notify the
Agency of the receipt of any communication indicating that any of Contractor's facilities is
under consideration to be listed on the EPA List of Violating Facilities.

27. Debarred, Suspended, and ineligible Status. Contractor certifies that neither Contractor nor
any of its subcontractors has been debarred, suspended, or declared ineligible by any agency
of the State of Georgia or as defined in the Federal Acquisition Regulations (FAR) 48 C.FR.
Ch.1 Subpart 9.4. Contractor will immediately notify Agency if Contractor is debarred by the
State or placed on the Consolidated List of Debarred, Suspended, and Ineligible Contractors
by a federal entity.

28. Use of Name or Intellectual Property. Contractor agrees it will not use the name or any
intellectual property, including but not limited to, State trademarks or logos in any manner,
including commercial advertising or as a business reference, without the express prior written
consent of the State,

29. Taxes. User Agencies are exempt from Federal Excise Taxes, and no payment will be made
for any taxes levied on Contractor's employee’s wages. User Agencies are exempt from State
and Local Sales and Use Taxes on the services. Tax Exemption Certificates will be furnished

upon request.
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30. Certification Regarding Sales and Use Tax. By executing the Statewide Contract the
Contractor certifies it either (a) is registered with the State Department of Revenue, collects,
and remits State sales and use taxes as required by Georgia law, including Chapter 8 of Title
48 of the O.C.G.A.; or (b) is not a “retailer” as defined in O.C.G.A. Section 48-8-2. Contractor
also acknowledges that the State may declare the Statewide Contract void if the above
certification is false. Contractor also understands that fraudulent certification may result in
Agency or its representative filing for damages for breach of contract.

31. Delay or Impossibility of Performance. Neither party shall be in default under the Statewide
Contract if performance is delayed or made impossible by an act of God. In each such case,
the delay or impossibility must be beyond the control and without the fault or negligence of
Contractor. If delay results from a subcontractor's conduct, negligence or failure to perform,
Contractor shall not be excused from compliance with the terms and obligations of the
Statewide Contract.

32. Limitation of Contractor’s Liability to the State. Except as otherwise provided in this
Statewide Contract, Contractor's liabiiity to the State for any claim of damages arising out of
this Statewide Contract shall be limited to direct damages and shall not exceed 125% of the
total amount paid to Contractor during the prior 12 months of this Agreement for its
performance under this Statewide Contract..

No fimitation of Contractor's liability shall apply to Contractor's liability for loss or damage to
State equipment or other property due to Contractor's negligent or intentional wrongful act or
omission while such equipment or other property is in the sole care, custody, and control of
Contractor's personnel. Contractor hereby expressly agrees to assume all risk of loss or
damage to any such State equipment or other property in the care, custody, and contral of
Contractor's personnel. Contractor further agrees that equipment transported by Contractor
personnel in a vehicle belonging to Contractor (including any vehicle rented or leased by
Contractor or Contractor's personnel) shall be deemed to be in the sole care, custody, and
control of Contractor's personnel while being transported.

NEITHER PARTY SHALL BE LIABLE FOR ANY INCIDENTAL, INDIRECT, SPECIAL, OR
CONSEQUENTIAL DAMAGES ARISING OUT OF OR IN CONNECTION WITH THE
PRODUCTS, SOFTWARE, OR SERVICES PROVIDED HEREUNDER. EXCEPT FOR
CUSTOMER'S BREACH OF PAYMENT OBLIGATIONS, NEITHER PARTY SHALL HAVE
LIABILITY FOR THE FOLLOWING: (1) LOSS OF REVENUE, INCOME, PROFIT, OR
SAVINGS; (2) LOST OR CORRUPTED DATA OR SOFTWARE, LOSS OF USE OF A
SYSTEM OR NETWORK OR THE RECOVERY OF SUCH, PROVIDED THAT THIS
LIMITATION SHALL NOT APPLY TO DAMAGES ARISING DIRECTLY FROM A PARTY'S
INTENTIONAL WRONGFUL ACTS OR A PARTY'S FAILURE TO BACK-UP DATA IF SUCH
PARTY SPECIFICALLY AGREES WITHIN A STATEMENT OF WORK TO BE
RESPONSIBLE FOR BACKING-UP DATA; (3) LOSS OF BUSINESS OPPORTUNITY; OR (4)
DELIVERABLES, DELL PRODUCTS, OR THIRD-PARTY PRODUCTS NOT BEING
AVAILABLE FOR USE.

Nothing in this section shall limit or affect Contractor's liability arising from claims brought by
any third party.

33. Obligations Beyond Contract Term. The Statewide Contract shall remain in full force and
effect to the end of the specified term or until terminated or canceled pursuant to the Statewide
Contract. All obligations of Contractor incurred or existing under the Statewide Contract as of
the date of expiration, termination or cancellation will survive the termination, expiration or
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conclusion of the Statewide Contract.

34. Counterparts. Agency and Contractor agree that the Statewide Contract has been or may be
executed in several counterparts, each of which shall be deemed an original, and all such
counterparts shall together constitute one and the same instrument.

35. Further Assurances and Corrective Instruments. Agency and Contractor agree that they
will, from time to time, execute, acknowledge and deliver, or cause to be executed,
acknowledged and delivered, supplements hereto and further instruments as may reasonably
be required for carrying out the express intention of the Statewide Contract,

36. Transition Cooperation and Cooperation with other Contractors. Contractor agrees that
upon termination of this Statewide Contract for any reason, it shall provide sufficient efforts
and cooperation to ensure an orderly and efficient transition of services to the State or another
contractor. Contractor shall provide full disclosure to the State and the third-party contractor
about the equipment, software, or services required to deliver or run Software and to perform
Services for the State. Contractor shall transfer licenses or assign agreements for any
software or third-party services used to provide the Services to the State or to another

contractor.

Further, in the event that the State has entered into or enters into agreements with other
contractors for additional work related fo services rendered under the Statewide Contract,
Contractor agrees to cooperate fully with such other contractors. Contractor shall not commit
any act that will interfere with the performance of work by any other contractor.
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Exhibit A
AWARDED SOFTWARE CATEGORY DESCRIPTION

(Awarded Item Schedule)

The Georgia Department of Administrative Services (“DOAS” or “Agency”) on behalf of the
State of Georgia awards to Dell Marketing, L.P. ("Dell” or “Contractor®) a Statewide Contract
for Software in the following Categories:

Category 1: End User Software; and
Category 2: Enterprise Software; and
Category 3: Microsoft Reseller Services: and
Category 4: Oracle;

subject to the following:

The Services that Contractor provides as all or part of a User Agency acquisition
through or under the Statewide Contract for Software may include support,
maintenance, training, consulting and installation but not implementation services.

The Statewide Contract for Software does not offer services that are in the nature of
project work. Accordingly, Services for Software consulting or installation that
Contractor provides a User Agency through the Statewide Contract for Software shall
not exceed (a) seven (7) days' or one calendar week's effort by a team of Dell
professionals (including simultaneous concurrent effarts of multiple professionals that
do not exceed one week's duration); or (b) eighty (80) hours (total) of billable work
provided at the rates contained in Dell's proposal that forms part of the contract,
whichever is greater.

Installation is defined for purposes of this Contact to include performing site surveys,
installs, tests, and validating operational automation and communications
equipment/software as specified by installation standards, manufacturer's guidance,
and safety codes.

Although Deill's proposal may include products for hosted services and software as a
service (‘Saas”), the Statewide Contract awarded does not currently include any
product, software or service to be hosted on a server other than a server under
the direct control of the State or the State’s Facilitles Manager (as that term is
defined In this Contract); the Statewide Contract Award does not Include Saa$
or hosted Software.

However, the State acknowledges that some hosted software or software as a service
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may be within the scope of the RFP, and the State may amend the Contract Award to
include these products after the State and Contractor agree upon additional terms and

conditions for hosted services consistent with the GTA Enterprise  Operational
S0-10-003.02 - available at

Environment standard (standard
http://qta.georgia govivan/images/portalicit 1210/3/62/14881 9638Enterprise%200per
ational%zoEnvimnmenL%%0-10-003.02.9@.
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KASIM REED CITY '0) ) ATLANTA DEPARTMENT OF

—— 55 TRINITY AVENUE, SW, SUITE 5400, SOUTH BLDG. MATERSLL DI B LR 50
ATLANTA, GEORGIA 30303-0324 JO ANN J. MACRINA, PE
OFFICE (404) 330-6081 Commissioner
FAX (404) 658-7194

MEMORANDUM
TO: Adam L. Smith, Chief Procurement Officer

Department of Procurement
FROM: Jo Ann J. Macrina, PE, Commissioner

Department of Watershed Management
DATE: October 29, 2012
RE: LEGISLATIVE REQUEST

Cooperative Purchasing Agreement, Utilizing State of Georgia Contract No. 99999-
SPD-SPD0000060-0006, to Purchase Microsoft Software Licenses and Subscription
Services

Contractor: Dell Marketing, LP

Please prepare the appropriate legislative summary for Cycle 21 (December 3, 2012) to approve the
purchase of the above referenced services.

These services shall be charged to and paid from:

FDOA: 5052 (WATER & WASTEWATER RENEWAL & EXTENSION FUND) 1701113 (DWM-
INFORMATION SYSTEMS) 5212001 (CONSULTING/PROFESSIONAL SERVICES) 1535000 (DATA
PROCESSING/MANAGEMENT INFORMATION SYSTEM) in an amount not to exceed Nine Hundred Ten
Thousand, Four Hundred Eighty-Seven Dollars and Fifty Cents ($910,487.50).

Attached is a copy of the Cooperative Agreement Request, requisition and contractor quote for your
perusal.

If you have any additional questions conceming this matter, please feel free to contact Cynthia L. Lunn,
Watershed Procurement Manager, at (404) 330-6096.

Your assistance in this matter is appreciated.
fcll
Attachment (s)

0% Mohamed Balla, Interim Deputy Commissioner - DWM
Michael Dogan, Interim Chief Information Officer ~ DIT



Page 2

Cooperative Purchasing Agreement, Utilizing State of
Georgia Contract No. SPD-SPD0000060-0006, to
Purchase Microsoft Software Licenses and Subscription
Services

October 28, 2012

Daphne Rackiey, Interim Deputy Chief Information Officer - DWM
Keith Toomer,

Raymond Brooks - DWM/DIT

David Chapman, Deputy Chief Procurement Officer - DOP
Patricia Lowe, Buyer - DOP

Maisha Land-Wood, Legislative Manager - DWM

Cynthia Lunn, Watershed Procurement Manager - DWM



TRANSMITTAL FORM FOR LEGISLATION

TO: MAYOR’S OFFICE ATTN: Chief of Staff
Dept.’s Legislative Liaison: Maisha L. Wood

Contact Number: (404) 330-6887

Originating Department: Department of Watershed Management
Committee(s) of Purview: Finance/Executive

Chief of Staff Deadline: November 16, 2012

Anticipated Committee Meeting Date(s): December 12, 2012

Anticipated Full Council Date: January 07, 2013

Legislative Counsel’s Signature: }(/Céj //jf / :,,Z__.—‘
ey

DWM Commissioner Signature: e 44[}7//(,( How

o
C1O Signature: \\W

)
Chief Procurement Officer Signatur@ /
CAPTION ;

A RESOLUTION AUTHORIZING THE MAYOR OR HIS DESIGNEE TO ENTER INTO
COOPERATIVE PURCHASING AGREEMENT, COA-6334-PL. WITH DELL MARKETING, LP,
UTILIZING STATE OF GEORGIA CONTRACT #SPD-SPD0000060-0006 TO PURCHASE
MICROSOFT SOFTWARE LICENSES AND SUBSCRIPTION SERVICES PURSUANT TO
SECTION 2-1601 OF THE PROCUREMENT AND REALESTATE CODE OF THE CITY OF
ATLANTA IN AN AMOUNT NOT TO EXCEED NINE HUNDRED TEN THOUSAND, FOUR
HUNDRED EIGHTY-SEVEN DOLLARS AND FIFTY CENTS ($910,487.50); ALL
CONTRACTED WORK SHALL BE CHARGED TO AND PAID FROM FUND DEPARTMENT
ORGANIZATION AND ACCOUNT NUMBER 5052 (WATER & WASTEWATER RENEWAL &
EXTENSION  FUND) 170113 (DWM - INFORMATION SYSTEMS) 5212001
(CONSULTING/PROFESSIONAL SERVICES) 1535000 (DATA PROCESSING/MANAGEMENT
INFORMATION SYSTEM); AND FOR OTHER PURPOSES.

FINANCIAL IMPACT (if any): $910,487.50
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Received by CPO: Received by LC from CPO:
(date)

Received by Mayor’s Office: 0,&\@ Q// \\‘“Hn,L Reviewed
(date) BN

Submitted to Council: (date)

293887-1



CITY OF ATLANTA

SUITE 1900

Kasim Reed 55 TRINITY AVENUE, SW DEPARTMENT OF PROCUREMENT
Mavyor ATLANTA, GA 30303 Adam L. Smith. Esq.. CPPO. CPPB
: (404) 330-6204 Fax: (4()4) 658-7705 Chief Procurement Officer

asmithy I‘I‘II[Z nlagd 2oy
Internet Home Page: www.atlantaga.gov IR alaiasd g0y

MEMORANDUM

TO: Councilmember Felicia Moore
Chair, Finance Executive Committee

FROM: Adam L. Smit

RE:  Georgia DOAS Contract #SPD-SPD0000060-0006 for Contract #COA-6334-PL

DATE: November 16, 2012

This memorandum is to certify that the above-referenced Cooperative Agreement was
competitively procured in a manner consistent and pursuant to sections 2-1602, 2-1604. 2-1606 and 2-
1608 of the Procurement and Real Estate Code. We reviewed the terms of the Agreement and
determined that the costs for the goods/services are competitive and comparable.

If you have any questions or need additional information, please do not hesitate to contact me.



