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A RESOLUTION
BY COUNCILMEMBE

13-h -0512

A RESOLUTION AUTHORIZING THE MAYOR OR HIS DESIGNEE TO
EXECUTE A FACILITIES RELOCATION AGREEMENT WITH
GEORGIA POWER COMPANY TO RELOCATE ITS FACILITIES IN
CONFLICT WITH THE CONSTRUCTION OF THE ATLANTA
STREETCAR PROJECT; AND FOR OTHER PURPOSES.

WHEREAS, the City of Atlanta ("City") was awarded a TIGER II grant to fund the
construction of the Atlanta Streetcar Project (the "Project"), a modern, ADA compliant,
electrically powered transit system; and

WHEREAS, the first phase of the Project will extend for approximately 2.7 miles of
City right-of-way in the heart of Atlanta's downtown, business, tourism and convention
corridor located along Peachtree Street, Ellis Street, Luckie Street, Edgewood Avenue
and Auburn Avenue, connecting Centennial Olympic Park with the Sweet Auburn and
Edgewood districts; and

WHEREAS, Georgia Power Company ("GPC"), is a franchisee having facilities on, in
and under City right-of-way currently in conflict with the Project route; and

WHEREAS, City asked GPC to relocate or adjust portions of its facilities to
accommodate the Streetcar Project; and

WHEREAS, GPC desires to coordinate with City by relocating its facilities in conflict
("Existing Facilities"); and

WHEREAS, GPC and the City (the "Parties") have agreed to enter into an agreement
whereby GPC will perform all engineering and construction work necessary to relocate
or modify the designated portions of the Existing Facilities or to install new facilities to
accommodate the Project; and

WHEREAS, the Parties also desire to enter into an agreement to provide for the
respective duties and responsibilities of the Parties in relation to the placement,
installation, testing, operation, maintenance and repair of the Existing Facilities.

THE CITY COUNCIL OF THE CITY OF ATLANTA, GEORGIA, HEREBY
RESOLVES that the Mayor is authorized to enter into a Facilities Relocation
Agreement with the Georgia Power Company for the placement, installation, testing,
operation, maintenance and repair of GPC existing facilities in conflict with the Atlanta
Streetcar Project.

BE IT FURTHER RESOLVED, that the City Attorney is directed to negotiate,
prepare, and/or review an appropriate facilities relocation agreement necessary to effect
the intent of this resolution.



BE IT FINALLY RESOLVED, that the Facilities Relocation Agreement will not
become binding upon the City and the City will incur no obligation or liability under it
until it has been executed by the Mayor, attested to by the Municipal Clerk, approved by
the City Attorney as to form and delivered to the Georgia Power Company.



Facilities Relocation Agreement

This Facilities Relocation Agreement ("Agreement") is entered into this	 day of 	
2012 ("Effective Date") by and between Georgia Power Company ("GPC"), including its affiliates. assigns.
successor and representatives . and City of Atlanta, Georgia, including without limitation its contractors and
agents. expressly including the operator of Streetcar, (hereinafter collectively "City"). In this Agreement,
reference to GPC includes reference to unless expressly noted otherwise, "Party" means GPC or City, and
the "Parties" are GPC and City. The Parties acknowledge and agree as follows:

1.	 Streetcar Project; Facilities Relocation. City desires the construction of a streetcar system in Atlanta,
Georgia ("Streetcar Project"), using the City's right-of-way along the route of the Streetcar Project on several
downtown Atlanta streets (the "Site") as identified in Streetcar Track Alignment, Revision 15 ("Revision
15," attached as Exhibit A). GPC, as a franchisee having facilities on, in and under said road right-of-way.
desires to	 coordinate with City on the Streetcar Project by relocating its facilities in conflict with the
construction of the Streetcar and, where prudent and practicable, minimize costs for relocation by minimizing
utility conflicts.

Existing Facilities. GPC has electrical equipment and facilities, including without limitation any fences,
communications equipment, data accumulation equipment, and other GPC structures, located within,
below. upon, or over the Site. These current facilities owned by GPC are the "Existing Facilities."

Relocation Request. City asked GPC to relocate or adjust portions of the Existing Facilities to
accommodate the Streetcar Project. GPC evaluated the request, performed engineering analysis.
and, based on Streetcar Project design documents provided by City, developed a conceptual design for
the work necessary to complete the desired relocation or modification of portions of the Existing
Facilities. Exhibit B describes generally the GPC scopes of work necessary to accommodate the
Streetcar Project (the "Relocation Project").

City represents that the facilities to be installed and associated with the Streetcar system, as well
as the grading associated with it, will: (a) be routed and aligned along the path described in
Revision 15, provided by City; and (b) reach no more than 24 inches in excavation depth
(consisting of 18-inch concrete track slab and 6 inches of gravel base underneath) along the entire
route and alignment, except at 14 GPC specified locations where the concrete track slab is 12
inches in lieu of 18 inches, as described in Revision 15. City represents that the Streetcar is
classified as a Class 3 Light Rail. GPC expressly relies upon representations of City contained in
this Agreement as necessary prerequisites for entering into this Agreement.

City must provide to GPC reasonably necessary design or construction plans and the identity of
the design build contractor ("Contractor") prior to GPC's relocation of its facilities. If City or any of
its contractors or agents make any change to Revision 15 that affects GPC, including, without
limitation their activities, facilities, or GPC Utility Relocation Costs (defined in Section 3 below),
then this Agreement and any information provided by GPC may require modification.

Relocation Project. City requests that GPC complete the relocation work as described in Exhibit B
and in the GPC Utility Adjustment Schedule, dated December , 2011, ("UAS"), per terms and
conditions of this Agreement. The Relocation Project includes all engineering and construction work
necessary to relocate or modify the designated portions of the Existing Facilities or to install new
facilities so as to create the "New Facilities" and to remove designated portions of the Existing
Facilities to accommodate the Streetcar Project. The Existing Facilities and the New Facilities are
collectively the "GPC Facilities."

Other Utilities. Other utilities' facilities are co-located at the Site and on a portion of the Existing
Facilities slated for relocation or removal ("Other Utilities"). Both Parties acknowledge that GPC may
not be able to fully complete the Relocation Project unless and until after the Other Utilities have
removed or relocated their facilities, which is not within GPC's reasonable control and that the Other
Utilities may not be able to fully complete their relocation unless and until GPC has removed or
relocated their facilities. The Parties will work cooperatively to coordinate removal or relocation with
Other Utilities in accordance with the Design Build contractor schedule.
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2.	 Relocation Project Activity. GPC will perform the work necessary to complete the Relocation Project in
accordance with this Agreement. City will cooperate with GPC regarding all Relocation Project activities and
will use reasonable efforts to take no action adverse to the Relocation Project or GPC Facilities.

Relocation Project Conditions. The Relocation Project requires the representations by the
Parties as contained in this Facilities Relocation Agreement, as well as the dependent activities
identified in the related additional documents (including, without limitation, the UAS, a Track
Access Procedures Agreement ("TAP"), and the Operations, Maintenance and Access
Agreement), which additional documents must be fully executed or agreed to in principle by the
Parties before commencement of any Relocation Project work by GPC. Each Party will manage
the dependent activities and all document execution in a timely manner, at no expense or
penalty to the other Party.

Permits. The Relocation Project may be dependent and contingent on approval of one or more
permits from or notifications to Georgia Department of Transportation ("GDOT"), Fulton
County, and the National Park Service. GPC will handle permit applications or notifications for
the Relocation Project if applicable to the GPC Facilities and only for GPC Facilities; if
requested, City will cooperate with GPC regarding these permit applications or notifications and
will assist in expediting the application or notification process.

Rights on Adjacent Premises. If part of the New Facilities will be located on contiguous real property
owned by a third party ("Adjacent Premises"), or if the Relocation Project requires temporary use of
Adjacent Premises, City will not object to GPC's procurement of each necessary easement.
encroachment agreement, or right-of-access for Adjacent Premises. Exhibits B and C and the UAS
assume that GPC can acquire all required easements, encroachment agreements, or rights through
negotiation. If a condemnation is required, the easement acquisition schedule may be extended
significantly to account for the time to acquire easements after notice to proceed.

Site Preparation. The Relocation Project requires certain work at the Site to be complete before GPC
begins the Relocation Project. This Site preparation must be either: (i) performed in accordance with
the UAS; or (ii) added to GPO's Relocation Project scope of work as a change in scope that will require
GPC's submission of a revised UAS. City will reasonably manage this preparation in a timely manner,
at no expense or penalty to GPC.

Schedule; Means and Methods. Relocation Project performance will depend on a range of seasonal.
technical, and public considerations, including outage restrictions, adverse weather conditions,
equipment or material availability or delivery, labor availability, or emergencies: any estimated
Relocation Project schedule is subject to this provision. GPC will cooperate with the City with respect to
the time and date of the GPC Relocation Project work. GPC, in its sole discretion, will determine the
method of the GPC Relocation Project work. as well as any safety, security, technical. or operational
issue.

Utility Adjustment Schedule. The Parties understand and acknowledge that the GPC has provided
the Utility Adjustment Schedule and all adjustments and updates thereto ("UAS") to the City for
informational purposes only with relation to the Streetcar Project. Neither the City, nor its contractors,
agents or operators shall be entitled to rely upon the dates and information contained in the UAS for
purposes of planning, scheduling or creating a baseline schedule for the design or construction of the
Project (or any changes or updates thereto) unless and until GPC has issued a written, final UAS.
GPC shall be provided with full and complete copies of all baseline schedules and all changes and
updates thereto (in both hard copy and native electronic format) reflecting dates or information relating
to the UAS no less than five (5) business days before GPC is requested to provide such written
approval. Under no circumstances shall GPC be responsible for any delay, disruption, hindrance,
inefficiency, out of sequence work, or resulting costs and damages arising out of or relating to the
failure to meet dates or deadlines contained within the UAS, or for the failure to meet any dates or
deadlines used in any baseline schedules or updates thereto prepared by the City, its contractors,
agents or operators.

G. Force majeure Events. Neither Party shall be responsible for damages arising from or relating to
Force Majeure Events. "Force Majeure Events" include, but are not limited to: injunction, court order,
order of any governmental agency, governmental action or omission, governmental priorities (provided
that it is not an action or omission within City's reasonable control); extreme weather (e.g., catastrophic
storm or flood, hurricane, tornado, or lightning) or other act of God or natural catastrophe (e.g..
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earthquake); accident. explosion, implosion, fire, or contamination; act of war (declared or not),
blockade, or embargo; act of a public enemy, act or threat of terrorism, sabotage, riot, or civil
disturbance; epidemic, pandemic, or quarantine; act of civil or military authority; or strike or other labor
difficulties; delays or shortages in transportation failures or delays by suppliers or any other cause
(foreseeable or not) beyond the reasonable control of a Party which either prevents or delays
performance of any obligation of the party.

H. Traffic Controls. GPC will make a reasonable effort to provide signing and other traffic control
measures during construction as contemplated under this Agreement in accordance with PART VI of
the U. S. Department of Transportation Manual on Uniform Traffic Control Devices, current edition.

3. Reservation of Rights; No Waiver Costs.

At this point in the development of the Streetcar, neither City nor GPC agree on the requirement that
GPC receive, and the amounts of, reimbursement of (i) costs and expenses incurred by GPC for
relocating electrical utilities and related equipment associated with the Streetcar and (ii) costs and
expenses incurred by GPC concerning the impact of the Streetcar on future operations and
maintenance of the GPC electrical system (Collectively, such costs and expenses are referred to as
"GPC Utility Relocation Costs".) Nevertheless, to move forward with the Streetcar while City and
GPC address GPC Utility Relocation Costs, the Parties agree to permit the project to proceed subject
to a final determination of liability and responsibility for the GPC Utility Relocation Costs.

City and GPC specifically reserve any and all of their legal and equitable rights, theories, claims,
defenses, causes of action, or other arguments concerning the GPC Utility Relocation Costs which
either Party has, may have or will have. Nothing contained in this Agreement will or should be
construed as waiver of any rights, responsibilities, duties, requirements under any law, regulation. or
ordinance concerning the Streetcar.

The Parties agree that by entering into this Agreement neither Party has conveyed. damaged.
subordinated, devalued, or relinquished a compensable property right concerning the Streetcar or the
GPC Utility Relocation Costs.

The Parties agree that this Agreement shall not set any precedent regarding the reimbursement due or
the allocation of costs associated with utility relocation for the Streetcar or for any other project
involving the City or GPC or any other utility. The fact that the Streetcar will move forward under this
Agreement neither is nor will be considered an admission of any fact or statement of legal conclusion
concerning any issue related to the Streetcar. The Parties neither admit nor concede any liability to
other Party or any other individual or entity arising out of the Streetcar.

The Parties acknowledge and agree that this Agreement is a compromise provision that is neither in
any respect, nor for any purpose to be deemed or construed to be, an admission or concession of any
position or any liability or wrongdoing whatsoever on the part of City or by GPC.

The rights. obligations and duties conferred under this section shall survive the termination or
expiration of this Agreement.

4.	 Relocation Project Changes. A change in Relocation Project scope, whether by addition, modification,
or deletion, is not effective unless documented in advance in a written document signed by both Parties and
detailing the change in the scope, timing, and, if applicable, the GPC Utility Relocation Cost, subject to the
provisions of Section 3 above.

A. Unforeseen Conditions. The estimated GPC Utility Relocation Cost, subject to the provisions of
Section 3 above, included in Exhibit C includes no allowance for an Unforeseen Condition. An
"Unforeseen Condition" is: (i) a concealed or unknown condition at the Site or Adjacent Premises
that: (a) materially impacts the Relocation Project; (b) differs materially from conditions ordinarily found
to exist (e.g., subsurface rock, wetlands, underground stream, buried waste, unsuitable or unstable
soil, unmarked underground facility, underground obstruction, archeological artifacts, burial grounds,
threatened or endangered species, hazardous substance, etc.); or (c) did not result from GPO's actions
or omissions; (ii) failure to be granted a necessary permit or property right; (iii) inability to obtain
necessary materials or equipment after use of reasonable efforts; (iv) conflict with facilities of Other
Utilities; (v) hazardous or unsafe conditions at the Site or Adjacent Premises; (vi) an economic or
market condition change materially affecting Relocation Project cost; or (vii) a force majeure-type
excusable delay event (foreseeable or not) beyond GPO's control (including: (1) extreme weather (e.g.,
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catastrophic storm or flood, hurricane, tornado, or lightning) or other act of God or natural catastrophe
(e.g., earthquake); (2) explosion, implosion, fire, or contamination; (3) act of war (declared or not),
blockade. or embargo; (4) act of a public enemy, act or threat of terrorism. sabotage, riot, or civil
disturbance; (5) epidemic, pandemic, or quarantine; (6) act of civil or military authority; or (7) strike or
labor disturbance). If an Unforeseen Condition arises, Section 4.B below will apply.

Suspension and Change Events. GPC may stop work on all or part of the Relocation Project (a
"Suspension") if: (i) GPC encounters an Unforeseen Condition; (ii) City fails to comply with a material
Agreement requirement, such as Section 1.B, 2, 4, or 5; (iii) City interferes with operation of GPC
Facilities or with GPC's Relocation Project activity; or (iv) GPC determines that additional easement or
other property rights are necessary, provided that the said Unforeseen Condition or needed property
rights have a materially detrimental effect on GPC's ability to continue the planned work on the
Relocation Project. A "Change Event" occurs if the Relocation Project is suspended, delayed, or
terminated, or Relocation Project cost is materially affected, due to: (1) an Unforeseen Condition; (2) a
Suspension; or (3) any other reason for which GPC is not responsible.

Change Event Resolution. If a Change Event occurs, GPC, at its discretion, may stop work and the
Cost, subject to the provisions of Section 3 above, is subject to change. If City can cure or resolve the
Change Event, City, at its option and expense, may address the Change Event to GPC's satisfaction
and GPC will then resume work. Otherwise, if City wishes the Relocation Project to continue. the
Parties will negotiate and execute a change order. If no scope change is otherwise necessary, GPC
may update the existing scope cost estimate to reflect any increase resulting from the Change Event.
GPC will not resume work until the Parties sign an appropriate change order reflecting a change in
GPC Utility Relocation Costs. If the Parties cannot address the Change Event to their mutual
satisfaction, the Relocation Project will terminate per Section 10 (Term and Termination).

Disclosure; Environmental Considerations. City has disclosed to GPC all environmental site
assessments, geotechnical reports or other material environmental information prepared in connection with the
Streetcar Project regarding the condition of the Site. City assumes no responsibility or duty to make further
inquiry or investigation with respect to the environmental condition of the Site. During the planning and
construction phases of the Streetcar Project, City agrees to disclose promptly to GPC such additional material
environmental information relevant to the Streetcar Project that becomes known to City. GPC agrees to follow
customary and established practices as they relate to contact with and treatment of any impacted soils.
groundwater, surface water, or solid wastes and materials or wastes characterized as "hazardous waste"
under applicable laws and regulations if the same is suspected during the course of removing and/or installing
GPC's New Facilities in connection with the Relocation Project. The Parties agree and acknowledge that GPC
is relying upon the information provided by the City, and that GPC will not have any duty to conduct
independent invasive sampling (i.e., sampling involving laboratory analysis for environmental constituents)
with respect to the Site.

Publicity. Except as required by the Georgia Open Records Act or other applicable law: (i) neither
Party will make an official public statement nor issue an official press release about the specifics related to
Relocation Project unless pre-approved in writing by both Parties; and (ii) both Parties will keep this
Agreement, and all written or oral communications regarding the Relocation Project, confidential and will not
disclose confidential information to anyone other than those persons who have a need to know for purposes of
evaluating, approving, administering, or performing the Streetcar Project or the Relocation Project. If a request
is made to the City for documents containing confidential information or trade secrets of Georgia Power, City
shall treat the request in accordance with the procedures set forth in O.C.G.A. § 50-18-72. An affidavit
identifying trade secret material is attached to this Agreement as Exhibit E. As required by the Georgia Open
Records Act, GPC requests that it be contacted before any trade secret material is released.

Ownership. GPC will remain the sole owner and operator of all GPC Facilities, including all materials,
equipment, and easements purchased for or used in the Relocation Project. GPC will operate the GPC
Facilities for its sole benefit, as authorized by regulatory authorities. All documents or drawings regarding GPC
Facilities furnished to City in connection with the Relocation Project also remain GPC property.

Relationship of Parties; Binding on City.. GPC, an authorized electric utility provider, enters into this
Agreement in its capacity as owner of the Existing Facilities and as a regulated electric utility. GPC is not a
services contractor, agent, partner, joint venturer, or representative of City. GPC may perform the Relocation
Project with its own personnel or with independent contractors. This Agreement creates no contractual
relationship with, or cause of action for, any third party and no GPC affiliate is liable under this Agreement.
Each Party will be responsible for its own acts and the results of its acts. City further represents and warrants
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that it intends for this Agreement to comply with all applicable laws concerning City's actions and approvals
and execution of binding agreements. To the extent required by applicable law, City covenants to undertake all
actions necessary to bind City.

Warranty. GPC will use materials and perform the Relocation Project in accordance with good utility
practice and applicable industry codes and regulations. OTHERWISE, GPC MAKES NO REPRESENTATION,
COVENANT, OR WARRANTY OF ANY KIND (INCLUDING WARRANTY OF MERCHANTABILITY,
FITNESS FOR A PARTICULAR PURPOSE, OR NON-INFRINGEMENT) REGARDING THE RELOCATION
PROJECT, ELECTRIC SERVICE, GPC FACILITIES, OR ANY GPC ACTIVITY UNDER THIS AGREEMENT.

Term and Termination. Unless terminated earlier under this section, this Agreement will terminate 90
days after completion of the Relocation Project. The Parties will cooperate in Relocation Project termination
before completion, if: (i) there is a Change Event for which the Parties cannot reach a mutually satisfactory
resolution; (ii) after reasonable effort, a Party cannot secure a required Relocation Project permit, approval, or
property right or procure necessary materials or equipment; or (iii) the Parties otherwise agree to Relocation
Project termination. Either Party also may terminate this Agreement immediately upon written notice if the
other Party breaches a material obligation and does not cure within 30 days after written notice. GPC also, at
its sole discretion, may terminate this Agreement if: (a) City abandons the Streetcar Project or is unable to
complete the Relocation Project; (b) City materially changes the Streetcar Project; or (c) an emergency arises
that prevents the completion of the Relocation Project. If this Agreement terminates before Relocation Project
completion, GPC may either complete some or all of the planned New Facilities or it may return to use of some
or all of the Existing Facilities.

Notice and Contact Persons. Each Party will provide written notice to the other per Exhibit D or as a
Party otherwise designates by written notice. Exhibit D also identifies each Party's primary contact persons for
the Relocation Project.

Remedies. Remedies available to either Party in this Agreement do not limit other rights or remedies
available by law, equity, or contract.. EACH PARTY WAIVES ITS RIGHT TO CONSEQUENTIAL, SPECIAL,
INDIRECT, TREBLE, EXEMPLARY, INCIDENTAL, PUNITIVE, LOSS OF BUSINESS REPUTATION, OR
LOSS OF USE (INCLUDING LOSS OF REVENUE, PROFITS, OR CAPITAL COSTS) DAMAGES IN
CONNECTION WITH THE STREETCAR PROJECT, RELOCATION PROJECT, OR THIS AGREEMENT, OR
ARISING FROM DAMAGE, HINDRANCE, OR DELAY INVOLVING THE PROJECT, WHETHER OR NOT
REASONABLE, FORESEEABLE, CONTEMPLATED, OR AVOIDABLE.

Order of Precedence. For the Streetcar Project, if there is a conflict among any of the documents listed
below and any applicable federal or state law, statute, rule or regulation. then the order of precedence
governing how the Parties will operate within the Streetcar's right-of-way in which GPC's facilities are located
is as follows: (1) the applicable federal or state law. statute, rule and regulation, including, but not limited to,
O.C.G.A §§ 32-4-92(a)(10) and 36-35-6. then (2) Operations, Maintenance and Access Agreement, then (3)
this Agreement, then (4) Franchise Agreement, then (5) Track Access Procedures Agreement, (6) the Letter
Agreement, dated September 7, 2012. and then (7) the City of Atlanta Department of Public Works Office of
Transportation document entitled "City's Public Right-of-Way Manual" (dated December 14, 2010, and
effective as of January 14. 2011). The TAP replaces and supersedes the "Rules and Regulations for
Construction and Operation Activities along the Alignment of the Atlanta Streetcar Project" and the "Appendix
I to City's Department of Public Works Office of Transportation City's Public Right-of-Way Manual Rules and
Regulations for Construction and Operation Activities along the Alignment of the Atlanta Streetcar Project".

Interpretation; Modification. This Agreement constitutes the entire understanding between the Parties
regarding the Relocation Project. In this Agreement: (i) reference to a Party or entity includes its allowed
successors or assigns; (ii) "include(ing)" means "include, but are not limited to" or "including, without
limitation"; (iii) "or" means "either or both"; (iv) reference to a document or to an Agreement provision is to the
document or provision as modified and then current; and (v) defined terms are either singular or plural, as
context requires. Only an amendment signed by each Party's authorized agent can modify this Agreement. A
waiver (by act or failure to act) of the other Party's default, waiver of a Party's rights, or failure to enforce a
Party's obligation in one instance does not waive in another instance: (a) a similar or any other default; or
(b) the right to enforce that or any other right or obligation. Agreement provisions that logically should apply
beyond Agreement conclusion (including Reservation of Rights: No Waiver of GPC Utility Relocation Costs.
subject to the provisions of Section 3: Disclosure; Environmental Considerations; Ownership; Relationship of
Parties: Binding on City: Warranty: Remedies: and this Interpretation; Modification) will survive and continue
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after Relocation Project completion or as provided by law. Use of the word "shall" denotes an obligation and
directive to do some act. and does not mean "may".

(Signatures are contained on the next page.)
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Each Party agrees to all terms and conditions of this Agreement.

Signed, sealed. and delivered
in the presence of: 	 GEORGIA POWER COMPANY 

By:
Its: Witness  

Attest:
Its:  Notary public      

(NOTARY SEAL)	 (CORPORATE SEAL)

Attest:	 CITY OF ATLANTA	 (Seal)

By: 	
Municipal Clerk	 Mayor

Approved as to Intent: 	 Approved:

By. 	 	 By. 	
Commissioner of Public Works	 Chief Procurement Officer

Approved as to Form:

By: 	
City Attorney
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