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CITY COUNCIL 
ATLANTA, GEORGIA 	

12-0-1415 

	

AN ORDINANCE 	)4` 	- 
BY COUNCILMEMBER HOWARD SHOOK 

AN ORDINANCE AUTHORIZING THE MAYOR OR HIS 
DESIGNEE TO ENTER INTO AN ENCROACHMENT 
AGREEMENT FOR NON-CONFORMING USES WITH 
OMB BUCKHEAD LENDER, LLC, OWNER OF REAL 
PROPERTY LOCATED AT 3035 PEACHTREE ROAD, 
3065 PEACHTREE ROAD, 2 6 2 BUCKHEAD AVENUE, 
273 BUCKHEAD AVENUE, 3 0 0 EAST PACES FERRY 
ROAD AND 305 BUCKHEAD AVENUE KNOWN AS 
BUCKHEAD ATLANTA, AUTHORIZING 
ENCROACHMENT RIGHTS FOR OUTDOOR SEATING 
AREAS AND APPROPRIATE ENCLOSURES TO BE 
LOCATED IN THE PUBLIC RIGHT OF WAY 
ADJACENT TO BUCKHEAD ATLANTA; AND FOR 
OTHER PURPOSES. 

WHEREAS, OMB Buckhead Lender, LLC owns certain real property which consists 
of multiple parcels of land with addresses in the City of Atlanta (the "City") at 3035 
Peachtree Road, 3065 Peachtree Road, 262 Buckhead Avenue, 273 Buckhead Avenue, 
300 East Paces Ferry Road and 305 Buckhead Avenue; and 

WHEREAS, OMB Buckhead Lender, LLC plans to develop such real property as a 
unified mixed use project ("Buckhead Atlanta"), containing retail, restaurant, office and 
residential uses, some of which may be designed with outdoor seating areas and other 
structures ("Sidewalk Cafés") which may encroach into the public right of way (the 
"ROW"); and 

WHEREAS, the Code of Ordinances of the City (the "Code") at Sections 138-22 and 
138-24 provide that construction activities or the erection of temporary or permanent 
encroachments, requires prior approval from the Department of Public Works, including 
all necessary permits and/or agreements, the payment of an application fee and an 
annual inspection fee for the issuance of said encroachment agreement(s) 
("Agreement(s)"); and 

WHEREAS, the Commissioner of Public Works (the "Commissioner") is authorized to 
establish and implement administrative rules and procedures necessary to carry out the 
intent of the Code through reviews of the professional staff of the Department of Public 
Works; and 

WHEREAS, it is anticipated that the efforts required to construct Buckhead Atlanta 
will be shaped by a flexibility in the construction, design and marketing of the specific 
buildings for the mix of uses envisioned for the project; and 

WHEREAS, the development of Buckhead Atlanta will provide a benefit to the 
citizens of the City through the economic impact of increased jobs and increased sales 
taxes, and making the project area more inviting for visitors and tourists; and 
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HEREAS, the Commissioner, as the Mayor's designee, is authorized to review and 
approve the terms and conditions for Agreement(s) allowing construction in the public 
ROW and for the maintenance and removal of temporary or permanent structures when 
such Agreement(s) are approved by the City Council. 

THE CITY COUNCIL OF THE CITY OF ATLANTA, GEORGIA, HEREBY 
ORDAINS AS FOLLOWS: 

SECTION 1: 	For the purpose of development of Buckhead Atlanta, the 
Commissioner is authorized to review and approve the terms and conditions of 
Agreement(s) allowing the construction, operation, use, repair, maintenance, and removal 
of Sidewalk Cafés in the ROW at properties in the City located at 3035 Peachtree Road, 
3065 Peachtree Road, 262 Buckhead Avenue, 273 Buckhead Avenue , 300 East Paces 
Ferry Road and 305 Buckhead Avenue, provided that the Agreement(s) to be entered 
into meet the conditions of this Ordinance and the requirements of Chapter 138 the City 
Code. 

SECTION 2:  The grant of encroachment rights to construct, operate, use, repair, 
maintain, and remove Sidewalk Cafés (to include appropriate enclosures or fencing so 
as to provide separation in the ROW from the general public) as authorized by this 
Ordinance shall not be effective until OMB Buckhead Lender, LLC, its successor, 
assign, or designee, and/or dining establishment operators doing business at Buckhead 
Atlanta shall have provided to the Commissioner plans indicating the location and 
description of the requested encroachment area for the Sidewalk Café and providing 
for sufficient unimpeded pedestrian access within the adjacent sidewalk area. Said 
plans shall be subject to all administrative procedures, rules or regulations as set forth 
by the Commissioner for the protection of the ROW, including but not limited to 
design requirements, parking regulations, sanitation and maintenance. 

SECTION 3: 	The Commissioner shall review the plans to determine that the 
encroachments requested for Sidewalk Cafés will not adversely impact the ability of the 
affected ROW to handle vehicular or pedestrian traffic or otherwise to perform its 
intended public function. Once such plans are approved, the Commissioner is 
authorized to grant to OMB Buckhead Lender, LLC, its successor, assign or designee, 
and/or dining establishment operators doing business at Buckhead Atlanta the 
revocable right to construct, operate, use, repair, maintain, and remove such Sidewalk 
Cafés within the designated encroachment area, as shown on the approved plans (the 
"Encroachment Area") and issue the Agreement(s) authorized by the Code. 

SECTION 4  : 	The grant of encroachment rights for construction, operation, use, 
repair, maintenance and removal of Sidewalk Cafés shall be in accordance with all 
administrative procedures, rules or regulations as set forth by the Code for the issuance 
of encroachment agreements, including but not limited to construction performance 
bonding requirements, liability insurance requirements and the following fees: 

a. an application fee of $1300 per location 
b. a yearly inspection fee of $100 per location 
c. an annual license fee for the operation of Sidewalk Cafés within the ROW 

per location, as determined by the square footage of the Encroachment Area 
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as follows: 

i. 250 square feet or less= $250 annually 
ii. 251-500 square feet= $500 annually 

iii. over 500 square feet = $750 annually 

	

SECTION 5: 	The grant of encroachment rights for construction, operation, use, 
repair, maintenance, and removal of Sidewalk Cafés pursuant to this Ordinance shall not 
convey any interest in any City ROW or other real property to any person or business. 
Pursuant to the authority of one or more Agreement(s) to be executed hereunder, the 
Commissioner shall be authorized to issue appropriate permit(s) for such Sidewalk Cafés 
to OMB Buckhead Lender, LLC,. its successors, assigns or designees, and/or dining 
establishment operators doing business at Buckhead Atlanta. Said permit(s), once issued, 
shall be assignable by OMB Buckhead Lender, LLC and its successors and assigns to any 
successor owner, without the City's consent, and to the extent such successor owner 
assumes, in writing, all liability under such permits from and after the transfer, OMB 
Buckhead Lender, LLC shall be released from any liability occurring under such permits 
from and after the date of such transfer. Said permit(s), once issued, shall be transferable 
to successor dining establishment operators only upon prior written approval of the City. 
The permits are assignable on a permit by permit basis such that each Sidewalk Café 
encroachment permit is separately assignable. Except for assignments of permits that do 
not require City consent as hereinabove discussed, without prior approval by the City, any 
such permits will expire upon transfer of ownership or change in use of the facility. Any 
such permit shall be renewed annually upon payment of annual inspection and license fees 
as provided by Section 4 herein. 

	

SECTION 6: 	OMB Buckhead Lender, LLC, or its successors, assigns or designees, 
and/or dining establishment operators doing business at Buckhead Atlanta shall not 
construct, operate, use, repair, maintain or remove any Sidewalk Café in the ROW until 
such time as the Agreement(s) authorized by this Ordinance shall have become binding on 
the City, and the City will incur no obligation nor liability until such Agreement(s) have 
been approved as to form by the City Attorney, executed by the Commissioner, attested 
to by the Municipal Clerk, and delivered to OMB Buckhead Lender, LLC, its successors, 
assigns or designees, and/or dining establishment operators doing business at Buckhead 
Atlanta. 

	

SECTION 7: 	In the event that unforeseen engineering requirements dictate that a 
change in the plans reviewed and approved by the Department of Public Works is 
necessary, the Commissioner is authorized to review and approve the terms and 
conditions made necessary for such modifications, and to review and approve the 
revisions to such plans and the relocation and/or modification of the Encroachment Area 
in the ROW as previously approved. 

	

SECTION 8: 	All alterations, excavations or encroachments permitted on, in, over, 
under or within the ROW as set forth in any Agreement(s) authorized by this Ordinance 
must be pursuant to plans, calculations, and technical specifications prepared by a 
professional engineer licensed to practice in the State of Georgia, and approved by the 
Commissioner, pursuant to the standards set forth in or promulgated under Chapter 138 of 
the Code and, when applicable, all other appropriate legal requirements or administrative 

7115530 v02 



rules, including, but not limited to, the standards of Georgia Department of Transportation 
or the Federal Highway Administration, or any other governmental agency having 
jurisdiction over the ROW or any Encroachment Area covered by any Agreement(s). As 
used herein, the term "Encroachment Area" shall specifically include the ROW that is 
impacted by work performed even if such area is not defined as an Encroachment Area in 
any Agreement(s). 

SECTION 9: 	Any contractors who perform any work under any Agreement(s) 
authorized herein and/or any dining establishment operators doing business at Buckhead 
Atlanta in the Encroachment Areas are required to indemnify and hold the City harmless 
from all claims arising out of their use of the Encroachment Areas and the construction, 
use, operation, maintenance, repair or removal of the Sidewalk Cafés in the Encroachment 
Areas, and must maintain a policy of public liability insurance, at no expense to the City, 
satisfactory to the City, and naming the City as an additional named insured, in an amount 
of at least $1,000,000.00 per occurrence  subject to a $2.000.000.00  general aggregate 
amount as required by the City's Risk Manager. OMB Buckhead Lender, LLC, or its 
successors, assigns or designee and/or dining establishment operators doing business at 
Buckhead Atlanta shall in all cases indemnify the City and hold the City harmless from 
any and all claims arising from the construction, operation, use, maintenance, repair and 
removal of any facilities in the ROW in the event of any failure of insurance held by any 
contractor to be sufficient to cover any claim against the City. 

SECTION 10:  Any Agreement(s) approved pursuant to the authority granted by this 
Ordinance shall require OMB Buckhead Lender, LLC, or its successors, assigns, or 
designees, and/or dining establishment operators doing business at Buckhead Atlanta to 
remove the Sidewalk Cafés constructed or installed by it or on its behalf within the 
Encroachment Areas, and to replace any area beneath and including the ROW where such 
Sidewalk Cafés are located, to a condition satisfactory to the City within ninety (90) days 
after being notified to do so by the Commissioner, without cost to the City, and to ensure 
that the Sidewalk Cafés constructed and installed in the Encroachment Areas are removed 
and returned to a condition satisfactory to the Commissioner under the following 
circumstances: 

a. When the City's Department of Public Works determines 
that removal is required because of repairs that must be made to the 
ROW or because of infrastructure changes that must be made to the 
right-of-way; or 

b. When the City's Department of Public Works determines 
that the Sidewalk Cafés in the Encroachment Areas cease to have 
continuous use, have a change in the type or degree of use, or if the 
structural or functional soundness of the Sidewalk Cafés in the 
Encroachment Areas deteriorate due to lack of maintenance, damage 
by fire, flood, wind, or other act of God; or 

c. When the City's Department of Public Works determines that 
removal is required for the safe and efficient use of the ROW by the 
public; or 

d. When the City's Department of Public Works determines 
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that removal is required to maintain the health, safety, or welfare of 
the public. 

SECTION 11:  All activities within the Encroachment Areas shall be in accordance 
with all applicable local, state, and federal rules, regulations, and standards. The private 
utilities and facilities installed and constructed in the Encroachment Areas shall at all 
times be maintained in good condition, and any damage to any City facilities caused by 
the contractor, and any public or private utilities, shall be repaired. If the City determines 
that the condition of the Sidewalk Cafés installed and constructed by OMB Buckhead 
Lender, LLC, or its successors, assigns or designees, and/or dining establishment 
operators doing business at Buckhead Atlanta in the Encroachment Areas presents an 
imminent danger to life or property of the public, the City may undertake all reasonable 
measures to protect life or property of the public, and the expense of those measures will 
be borne by OMB Buckhead Lender, LLC, or its successors, assigns or designees, and/or 
dining establishment operators doing business at Buckhead Atlanta. 

SECTION 12:  All contractors working under any Agreement(s) authorized by this 
Ordinance shall be required to repair any damage to the ROW or Encroachment Areas 
resulting from the contractors' use of the ROW or Encroachment Areas or the 
construction, use, operation, maintenance, repair or removal of the utility facilities in the 
ROW or Encroachment Areas and shall reimburse the City for any damages to the ROW 
or Encroachment Areas resulting from the construction, use, operation, maintenance, 
repair or removal of the Sidewalk Cafés in the ROW or the Encroachment Areas. OMB 
Buckhead Lender, LLC, or its successors, assigns, or designees, and/or dining 
establishment operators doing business at Buckhead Atlanta, shall in all cases indemnify 
the City and hold the City harmless from any and all claims arising from the construction, 
operation, use, maintenance, repair or removal of any facilities in the public ROW in the 
event of any failure by any contractor to repair any damage to the ROW or Encroachment 
Areas resulting from the contractor's construction, use, operation, maintenance, repair, or 
removal of the Sidewalk Cafés in the ROW or Encroachment Areas and shall reimburse 
the City for any damages to the ROW or Encroachment Areas resulting from the 
construction, use, operation, repair, maintenance or removal of the Sidewalk Cafés in the 
ROW or Encroachment Areas. 

SECTION 13:  No term of this Ordinance shall exempt, waive or modify any of the 
provisions of the Code applicable to any agreement, including, but not limited to Chapters 
138, 10 & 16. 

SECTION 14:  The City Attorney is authorized to prepare such appropriate 
Agreement(s) for execution by the parties as necessary to put this Ordinance into effect. 

SECTION 15:  Any requirement set forth herein shall apply to any Agreement(s) 
authorized by this Ordinance without regard to whether such term is specifically included 
in such Agreement(s). 

SECTION16: 	This Ordinance shall become effective upon its execution by the 
Mayor or in the manner provided by Sec. 2-403 of the City Charter. 
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Atlanta City Council 

CONSENT I 
	

CONSENT AGENDA SECTION I; ALL ITEMS 
11/5/2012 
ADOPT 

YEAS: 12 
NAYS: 0 

ABSTENTIONS: 0 
NOT VOTING: 2 

EXCUSED: 0 
ABSENT 2 

Y Smith Y Archibong Y Moore Y Bond 
Y Hall Y Wan Y Martin NV Watson 
Y young Y Shook Y Bottoms B 	Willis 

B Winslow Y Adrean Y Sheperd NV Mitchell 

CONSENT I 



11-05-12 
ITEMS ADOPTED ON 

CONSENT 
ITEMS ADOPDED ON 
CONSENT 

ITEMS ADVERSED 
ON CONSENT 

1. 12-0-1414 35. 12-R-1501 48. 12-R-1456 
2. 12-0-1258 36. 12-R-1502 49. 12-R-1457 
3. 12-0-1339 37. 12-R-1445 50. 12-R-1458 
4. 12-0-1335 38. 12-R-1446 51. 12-R-1459 
5. 12-0-1336 39. 12-R-1447 52. 12-R-1460 
6. 12-0-1369 40. 12-R-1448 53. 12-R-1461 
7. 12-0-1370 41. 12-R-1449 54. 12-R-1462 
8. 12-0-1356 42. 12-R-1450 55. 12-R-1463 
9. 12-0-1413 43. 12-R-1451 56. 12-R-1464 

.10. 12-0-1418 44. 12-R-1452 57. 12-R-1465 
11. 12-0-1421 45. 12-R-1453 58. 12-R-1466 
12. 11-0-1415 46. 12-R-1454 59. 12-R-1467 
13. 12-R-1424 47. 12-R-1455 60. 12-R-1468 
14. 12-R-1527 61. 12-R-1469 
15. 12-R-1139 62. 12-R-1470 
16. 12-R-1423 63. 12-R-1471 
17. 12-R-1441 64. 12-R-1472 
18. 12-R-1442 65. 12-R-1473 
19. 12-R-1443 66. 12-R-1474 
20. 12-R-1444 67. 12-R-1475 
21. 12-R-1512 68. 12-R-1476 
22. 12-R-1514 69. 12-R-1477 
23. 12-R-1524 70. 12-R-1478 
24. 12-R-1417 71. 12-R-1479 
25. 12-R-1517 72. 12-R-1480 
26. 12-R-1518 73. 12-R-1481 
27. 12-R-1519 74. 12-R-1482 
28. 12-R-1520 75. 12-R-1483 
29. 12-R-1521 76. 12-R-1484 
30. 12-R-1522 77. 12-R-1485 
31. 12-R-1530 78. 12-R-1486 
32. 12-R-1422 79. 12-R-1487 
33. 12-R-1499 80. 12-R-1488 
34. 12-R-1500 81. 12-R-1489 

82. 12-R-1490 
83. 12-R-1491 
84. 12-R-1492 
85. 12-R-1493 
86. 12-R-1494 
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