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CITY COUNCIL
ATLANTA, GEORGIA

A RESOLUTION BY 12- ﬂ'-' 344

"» "FINANCE/EXECUTIVE COMMITIEE

A RESOLUTION AUTHORIZING THE MAYOR TO ENTER INTO AN AGREEMENT
WITH CARL WARREN & COMPANY FOR FC-6012 WORKERS' COMPENSATION
ADMINISTRATION, HEALTHCARE, AND LITIGATION MANAGEMENT FOR A
TERM OF THREE (3) YEARS WITH TWO (2) ONE (1) YEAR RENEWAL OPTIONS
AT THE SOLE DISCRETION OF THE CITY IN AMOUNTS NOT TO EXCEED EIGHT
HUNDRED FIFTEEN THOUSAND FIVE HUNDRED DOLLARS AND NO CENTS
($815,500.00) IN THE FIRST YEAR; EIGHT HUNDRED THIRTY NINE THOUSAND
NINE HUNDRED SIXTY FIVE DOLLARS ($839,965.00) IN THE SECOND YEAR; AND
EIGHT HUNDRED SIXTY FIVE THOUSAND ONE HUNDRED SIXTY THREE
DOLLARS AND NO CENTS ($865,163.00) IN THE THIRD YEAR; TO BE CHARGED
TO AND PAID FROM 1001 (General Fund) 5127001 (Workers Com, Inc. Pay) 5750002
(Property Liquidation) 5127004 (Workers Comp Service Providers) 5127005 (Employee
Rehab Costs Exp) 5127003 (Employee Reimbursement Workers Comp Med Exp.)
5710001 (Payments to Other Gov’t); AND FOR OTHER PURPOSES.

WHEREAS, the City of Atlanta (the "City") solicited a Request for Proposals from qualified
firms for FC-6012, to provide Workers' Compensation Administration as well as related
Healthcare and Litigation Management; and

WHEREAS, proponents responded to the request and submitted proposals which were reviewed
by an evaluation panel; and

WHEREAS, based on the recommendations of the evaluation panel, the City’s Chief Financial
Officer and Chief Procurement Officer have recommended that the contract for FC-6012,
Workers' Compensation Administration, Healthcare, and Litigation Management (the
“Agreement”) be awarded to Carl Warren & Company; and

WHEREAS, the Agreement is for a period of three (3) years with two (2) one (1) year renewal
options at the City's sole discretion; and

WHEREAS, the Agreement is in an amount not to exceed Eight Hundred Fifteen Thousand Five
Hundred Dollars and No Cents ($815,500.00) in the first year, Eight Hundred Thirty-Nine
Thousand Nine Hundred Sixty-Five Dollars and No Cents ($839,965.00) in the second year and
Eight Hundred Sixty Five Thousand One Hundred Sixty Three Dollars ($865,163.00) in the third
year.

THE CITY COUNCIL OF THE CITY OF ATLANTA, GEORGIA HEREBY
RESOLVES, that the Mayor is hereby authorized to execute and enter into an Agreement with
Carl Warren & Company for FC-6012, in substantially the form attached hereto as Exhibit A.



BE IT FURTHER RESOLVED, that the term of the Agreement for FC-6012 shall be for a
period of three (3) years with two (2) one (1) year renewal options at the City's sole discretion.

BE IT FURTHER RESOLVED, that the amounts payable under FC-6012 shall not exceed
Eight Hundred Fifteen Thousand Five Hundred Dollars and No Cents ($815,500.00) in the first
year, Eight Hundred Thirty-Nine Thousand Nine Hundred Sixty-Five Dollars and No Cents
($839,965.00) in the second year and Eight Hundred Sixty Five Thousand One Hundred Sixty
Three Dollars ($865,163.00) in the third year.

BE IT FURTHER RESOLVED, that the Chief Procurement Officer is directed to prepare an
appropriate agreement for execution by the Mayor or his designee.

BE IT FURTHER RESOLVED, that the Agreement will not become binding on the City and
the City will incur no obligation or liability under it until it has been approved as to form by the
City Attorney, executed by the Mayor, attested to by the Municipal Clerk and delivered to Carl
Warren & Company.

BE IT FURTHER RESOLVED, that all contracted work will be charged to and paid from
1001 (General Fund) 5127001 (Workers Com, Inc. Pay) 5750002 (Property Liquidation)
5127004 (Workers Comp Service Providers) 5127005 (Employee Rehab Costs Exp) 5127003
(Employee Reimbursement Workers Comp Med Exp.) 5710001 (Payments to Other Gov’t).

BE IT FINALLY RESOLVED, that all resolutions and parts of resolutions in conflict herewith
are waived to the extent of the conflict.

A true co V / ADOPTED as amended by the Atlanta City Council October 15, 2012
/ (AL APPROVED as per City Charter Section 2-403 October 24, 2012
22 _,,{/"" A

unicipal Clerk
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PROFESSIONAL SERVICES AGREEMENT; CONTRACT NO. FC-6012

This Master Professional Services Agreement (*

Agreement”) is entered into and effective as of

(the “Effective Date™) between the City of Atlanta

(“City™) and the service provider (“Consultant™) set forth below.

Contract Name: Workers’ Compensation
Administration, Healthcare & Litigation
Management

Contract No. FC-6012

Consultant

| City of Atlanta

Name: Carl Warren& Company

Using Agency: Department of Finance

Address: 1100 Hammond Drive, Ste 410A-
120, Atlanta, GA 30328

Address: 68 Mitchell Street S.W., Atlanta,
GA 30303

Phone: 678.731.9091 ext. 252

Phone: 404.330.6495

Fax: 404.731.9093

Fax: 404.494.1663

Authorized Representative: Tammie Kater

Authorized Representative:  Jerry L.

DeLoach

1. Background.

1.1
Exhibit A attached.

1.2
term of this Agreement is $

City desires to obtain from Consultant the services (“Services”) described on

The total not to exceed compensation amount payable by City during the initial
(“Maximum Payment Amount™).

More detailed terms

concerning compensation payable under this Agreement are set forth on Exhibit A.

2. Term.

2.1

shall commence on the Effective Date and end on [

Initial Term. The initial term of this Agreement will be 3 years. This Agreement

]. The

initial term of the Agreement and any renewal term(s) are collectively referred to as the “Term”.

2.2 Renewal Terms.

City shall have the right in its sole discretion to renew this

Agreement for [ 2] additional one year terms according to the following procedure:

2.2.1

If City desires to exercise an option to renew, it will submit legislation

authorizing such renewal for consideration by City’s Council and Mayor prior to the expiration
of the prior Term. The legislation will establish that the date of such renewal will be the day
immediately following the expiration day of the prior Term:;

2.2.2  If such legislation is enacted, within 30  days of such enactment, City
will notify Consultant of such renewal, at which time Consultant shall be bound to provide

US2000 10654946.3




Services during such renewal Term, without the need for the Parties to execute any further
documents evidencing such renewal, it being acknowledged by Consultant that its initial
execution of this Agreement is deemed its agreement to continue to provide Services during any
renewal Term.

3. Interpretation.

3.1 All capitalized terms used in this Agreement shall have the meanings ascribed to
them in the Contract Documents and on Exhibit B attached hereto.

3.2  Ifthereisa conﬂlct between any of the Contract Documents, precedence shall be
given in the following order:'

Agreement

Exhibit A — Services and Additional Compensation Terms
Exhibit B - Definitions

Exhibit D - City Security Policies

Exhibit E - Dispute Resolution Procedures

Appendix A - Office of Contract Compliance Requirements
Appendix B - Insurance and Bonding Requirements
Additional Contract Documents”

00 N OV A W

4. Authorization. If applicable, this Agreement is authorized by legislation adopted by the
City which is attached as Exhibit C.

a. Services.

5.1 Description of Services. Consultant agrees to provide to City the Services per this
Agreement. Exhibit A sets forth the following: (a) the period of time during which the Services
will be provided; (b) a description of the Services to be provided; (c) the amounts payable and
payment schedule for the Services; and (d) any additional provisions applicable to the Services. If
any services to be performed are not specifically included on Exhibit A, but are reasonably
necessary to accomplish the purpose of this Agreement, then they will be deemed to be implied
in the scope of the Services to the same extent as if specifically described on Exhibit A.

5.2 Resources.  Unless otherwise expressly provided in this Agreement, all
equipment, software, Facilities and Consultant Personnel required for the proper performance of
Services shall be furnished by and be under the control of Consultant. Consultant shall be
responsible, at its sole cost, for procuring and using such resources in proper and qualified,
professional and high quality working and performing order.

' For purposes of this provision, authorized changes to an item listed in the order of precedence
pursuant to a Change Document take precedence over the particular item changed.

? For purposes of this provision, authorized changes to an item listed in the order of precedence
pursuant to a Change Document take precedence over the particular item changed.



5.3 Change Documents.

5.3.1 This section will govern changes to the Agreement, whether such changes
involve an increase in the Maximum Payment Amount or not. Changes in the Services or other
aspects of this Agreement shall be made by written document (“Change Document” or
“Unilateral Change Document™).” All changes shall be implemented pursuant to this subsection
(the “Change Document Procedures™) and any Applicable Law.

5.3.2 Potential Change Documents that may be issued concerning this
Agreement include, but are not limited to:

(a) Change Documents to the Agreement involving an increase to the
Maximum Payment Amount executed between City and Consultant which may or
may not require legislative approval under Code Section 2-1292;

(b) Change Documents to the Agreement involving no increase to the
Maximum Payment Amount, changes in the value of the Charges or changes in
the terms or amounts of compensation under the Maximum Payment Amount
executed between City and Consultant pursuant to Code Section 2-1292(d); and

(c) Unilateral Change Documents to the Agreement issued by City
pursuant to Code Section 2-1292(d) involving no increase to the Maximum
Payment Amount, changes in the value of the Charges or changes in the terms or
amounts of compensation under the Maximum Payment Amount.

Change Documents that do not involve an increase in the Maximum Payment Amount will be
executed pursuant to Code Section 2-1292(d) either bilaterally or unilaterally by City.

5.3.3 City may propose a change in the Services or other aspects of this
Agreement by delivering written notice to Consultant describing the requested change (“Change
Request™). Within ten (10) days of receipt of City’s Change Request, Consultant shall evaluate it
and submit a written response (“Proposed Change Document™). A Change Request which
involves the reduction of Services shall be effective upon written notice to Consultant.

5.3.4  Consultant may, without receiving any Change Request, on its own submit
a Proposed Change Document describing its own proposed requested change to the Agreement.

5.3.5 Each Proposed Change Document shall include the applicable schedule
for implementing the proposed change, any applicable changes to the Charges (either increased
or decreased) and all other information applicable to the proposed change. Each Proposed
Change Document shall constitute an offer by Consultant and shall be irrevocable for a period of
sixty (60) days. City shall review and may provide Consultant with comments regarding a

. Change Documents may assume numerous multiple forms and titles depending on the nature of
the change involved (e.g. Change Order, Unilateral Change Order, Amendment, Contract
Modification, Renewal, etc.).



Proposed Change Document, and Consultant shall respond to such comments, if any. A
~~Proposed Change Document from Consultant will become effective only when executed by an
authorized representative of City.

5.3.6 City may propose any changes to the Agreement, including, but not
limited to, changes that it contends do not involve an increase to the Maximum Payment
Amount, and Consultant shall, in good faith, evaluate such proposed Change Request. If City
and Consultant are able to reach agreement on such Change Request, each will execute a Change
Document concerning such Change Request pursuant to Code Section 2-1292(d). Nothing in
this Agreement shall, in the event of disagreement between City and Consultant concerning a
proposed Change Request, or otherwise, prohibit City from issuing a Unilateral Change
Document to Consultant, pursuant to Code Section 2-1292(d), and City and Consultant agree to
resolve their dispute pursuant to the Dispute Resolution Procedures set forth in Exhibit E.
During the pendency of such dispute, Consultant shall continue to perform the Services, as
changed by such Unilateral Change Document.

5.4 Suspension of Services. City may, by written notice to Consultant, suspend at any
time the performance of any or all of the Services to be performed under this Agreement. Upon
receipt of a suspension notice, Consultant must, unless the notice requires otherwise, (a)
immediately discontinue suspended Services on the date and to the extent specified in the notice;
(b) place no further orders or subcontracts for materials, services or facilities with respect to
suspended Services, other than to the extent required in the notice; and (c) take any other
reasonable steps to minimize costs associated with the suspension.

6. Consultant’s Obligations.

6.1 Consultant Personnel. Consultant shall be responsible, at its own cost, for all
- recruiting, hiring, training, educating and orienting of all Consultant Personnel, all of whom shall
be fully qualified and shall be authorized under Applicable Law to perform the Services.

6.2 Consultant Authorized Representative. Consultant designates the Consultant
Authorized Representative named on page 1 of this Agreement (“Consultant Authorized
Representative™) and, such Person shall: (a) be a project executive and employee within
Consultant’s organization, with the information, authority and resources available to properly
coordinate Consultant’s responsibilities under this Agreement; (b) serve as primary interface and
the single-point of communication for the provision of Services by Consultant; (¢) have day-to-
day responsibility and authority to address issues relating to the Services; and (d) devote
adequate time and efforts to managing and coordinating the Services.

6.3 Qualifications. Upon City’s reasonable request, Consultant will make available to
City all relevant records of the education, training, experience, qualifications, work history and
performance of Consultant Personnel.

6.4  Removal of Personnel Assigned to City Contract. Within a reasonable period, but
not later that seven (7) days after Consultant’s receipt of notice from City that the continued
assignment to the City Contract of any Consultant Personnel is not in the best interests of City,
Consultant shall remove such Consultant Personnel from City’s Contract. Consultant will not be



required to terminate the employment of such individual. Consultant will assume all costs
. associated with the replacement of any Consultant Personnel. In addition, Consultant agrees to
" remove from City’s Contract any Consultant Personnel who has engaged in willful misconduct
or has committed a material breach of this Agreement immediately after Consultant becomes
aware of such misconduct or breach.

6.5 Subcontracting. Unless specifically authorized in this Agreement, Consultant will
not enter into any agreement with or delegate or subcontract any Services to any Third Party
without the prior written approval of City, which City may withhold in its sole discretion. If
Consultant subcontracts any of the Services (after having first obtained City’s prior written
approval, in its sole discretion), Consultant shall: (i) be responsible for the performance of
Services by the subcontractors; (ii) remain City’s sole point of contact for the Services; and (iii)
be responsible for the payment of any subcontractors.

6.6 Kev Consultant Personnel and Kev Subcontractors.

6.6.1 The following Persons are identified by Consultant as Key Consultant
Personnel under this Agreement:

(a) :
(b) ;and

© .

6.6.2  The following Persons are identified by Consultant as Key Subcontractors
under this Agreement:

(a) :
(b) ; and

() .

6.6.3 Consultant shall not transfer, reassign or replace any Consultant Key
Personnel or Key Subcontractor, except as a result of retirement, voluntary resignation,
involuntary termination for cause in Consultant’s ‘sole discretion, illness, disability or death,
during the term of this Agreement without prior written approval from City.

6.7 Conflicts of Interest. Consultant shall immediately notify City in writing,
specifically disclosing any and all potential or actual conflicts of interests, which arise or may
arise during the execution of its work in the fulfillment of the requirements of the Agreement.
City shall make a written determination as to whether a conflict of interest actually exists and the
actions to be taken to resolve the conflict of interest.

6.8 Commercial Activities. Neither Consultant nor any Consultant Personnel shall
establish any commercial activity, issue concessions, or permits of any kind to third Parties for
establishing any activities on City property. '




V7. Citv’s Authorized Representative.

7.1 Designation and Authority. City designates the City Authorized Representative
named on page 1 of this Agreement (the “City Authorized Representative™) who shall: (a) serve
as primary interface and the single-point of communication for the provision of Services; (b)
have day-to-day responsibility to address issues relating to this Agreement; and (c) to the extent
provided under the Code, have the authority to execute any additional documents or changes on
behalf of City.

Fsd City’s Right to Review and Reject. Any Work Product, Service or other
document or item to be submitted or prepared by Consultant hereunder shall be subject to the
review of the City Authorized Representative. The City Authorized Representative may
disapprove, if in the City Authorized Representative’s sole opinion the Work Product, Service,
document or item is not in accordance with the requirements of this Agreement or sound
professional service principles, or is impractical, uneconomical or unsuited in any way for the
purposes for which the Work Product, Service, document or item is intended. If any of the said
items or any portion thereof are so disapproved, Consultant shall revise the items until they meet
the approval of the City Authorized Representative. However, Consultant shall not be
compensated under any provision of this Agreement for repeated performance of such
disapproved items.

8. Pavment Procedures.

8.1 General. City will not be obligated to pay Consultant any amount in addition to
the Charges for Consultant’s provision of the Services. Consultant Personnel hourly rates,
reimbursable expenses and other compensable items under this Agreement are set forth on
Exhibit A.

8.2 Invoices. Consultant shall prepare and submit to City invoices for payment of all
Charges in accordance with Exhibit A. Each invoice shall be in such detail and in such format
as City may reasonably require. To the extent not set forth on Exhibit A, Consultant shall
invoice City monthly for Services rendered.

8.3 Taxes. The Charges are inclusive of all taxes, levies, duties and assessments
(“Taxes™) of every nature due in connection with Consultant’s performance of the Services.
Consultant is responsible for payment of such Taxes to the appropriate governmental authority.
If Consultant is refunded any Tax payments made relating to the Services, Consultant shall remit
the amount of such refund to City within forty-five (45) days of receipt of the refund.

8.4 Payment. City shall endeavor to pay all undisputed Charges within thirty (30)
days of the date of the receipt by City of a properly rendered and delivered invoice.
Notwithstanding the forgoing, unless otherwise provided on Exhibit A, all undisputed Charges
on an invoice properly rendered and delivered shall be payable within forty-five (45) days of the
date of receipt by City.

8.5 Disputed Charges. If City in good faith disputes any portion of an invoice, City
may withhold such disputed amount and notify Consultant in writing of the basis for any dispute
within thirty (30) days of the later of: (a) receipt of the invoice; or (b) discovery of the basis for

6



dny such dispute. City and Consultant agree to use all reasonable commercial efforts to resolve
any disputed amount in any invoice within thirty (30) days of the date City notifies Consultant of
the disputed amount.

8.6  No Acceptance of Nonconforming Work. No payment of ‘any invoice or any
partial or entire use of the Services by City constitutes acceptance of any Services.

8.7  Payment of Other Persons. Prior to the issuance of final payment from City,
Consultant shall certify to City in writing, in a form satisfactory to City, that all subcontractors,
materialmen, suppliers and similar firms or persons engaged by Consultant in connection with
this Agreement have been paid in full or will be paid in full utilizing the monies constituting
final payment to Consultant.

9, Consultant Representations and Warranties. As of the Effective Date and continuing
throughout the Term, Consultant warrants to City that:

9.1 Authority. Consultant is duly incorporated or formed, validly existing and is in
good standing under the laws of the state in which it is incorporated or formed, and is in good
standing in each other jurisdiction where the failure to be in good standing would have a material
adverse affect on its business or its ability to perform its obligations under this Agreement.
Consultant has all necessary power and authority to enter into and perform its obligations under
this Agreement, and the execution and delivery of this Agreement and the consummation of the
transactions contemplated by this Agreement have been duly authorized by all necessary actions
on its part. This Agreement constitutes a legal, valid and binding obligation of Consultant,
enforceable against it in accordance with its terms. No action, suit or proceeding in which
Consultant is a party that may restrain or question this Agreement or the provision of Services by
Consultant is pending or threatened.

9.2 Professional Standards. The Services will be performed in a professional and
workmanlike manner in accordance with the standards imposed by Applicable Law and the
practices and professional standards used in well managed operations performing services
similar to the Services.

9.3 Conformity. The development, creation, delivery, provision, implementation,
testing, maintenance and support of all Services shall conform in all material respects to the
description of such Services in the Contract Documents.

9.4  Materials and Equipment. Any equipment or materials provided by Consultant
shall be new, of clear title, not subject to any lien or encumbrance, of the most suitable grade of
their respective kinds for their intended uses, shall be free of any defect in design or
workmanship and shall be of merchantable quality and fit for the purposes for which they are
intended.

9.5 Intellectual Property Rights. None of the processes or procedures utilized by
Consultant to fulfill its obligations hereunder, nor any of the materials and methodologies used
by Consultant in fulfilling its obligations hereunder, nor any of the Services or Work Product
shall infringe any Third Party’s Intellectual Property Rights or privacy, publicity or other rights.




10. Compliance with Laws.

10.1 General. Consultant and its subcontractors will perform the Services in
compliance with all Applicable Laws

10.2  City’s Socio-Economic Programs. Consultant shall comply with Appendix A and
any applicable City socio-economic programs, including, but not limited to City’s EBO and EEO
Programs, and requirements set forth in the Code in the performance of the Services.

103 Consents. Licenses and Permits. Consultant will be responsible for, and the
Charges shall include the cost of, obtaining, maintaining and complying with, and paying all fees
and taxes associated with, all applicable licenses, authorizations, consents, approvals and permits
required of Consultant in performing Services and complying with this Agreement.

11. Confidential Information.

11.1 ~ General. Each Party agrees to preserve as strictly confidential all Confidential
Information of the other Party for two (2) years following the expiration or termination of this
Agreement; provided, however, that each Party’s obligations for the other Party’s Confidential
Information that constitutes trade secrets pursuant to Applicable Laws will continue for so long
as such Confidential Information continues to constitute a trade secret under Applicable Law.
Any Confidential Information that may be deemed Sensitive Security Information by the
Department of Homeland Security or any other similar Confidential Information related to
security will be considered trade secrets. Upon request by City, Consultant will return any trade
secrets to City. Each Party agrees to hold the Confidential Information of the other in trust and
confidence and will not disclose it to any Person, or use it (directly or indirectly) for its own
benefit or the benefit of any other Person other than in the performance of its obligations under
this Agreement.

11.2  Disclosure of Confidential Information or Information Other Party Deems to be
Confidential Information. Each Party will be entitled to disclose any Confidential Information if
compelled to do so pursuant to: (i) a subpoena; (ii) judicial or administrative order; or (ii1) any
other requirement imposed upon it by Applicable Law. Prior to making such a disclosure, to the
extent allowed pursuant to Applicable Law, each Party shall provide the other with thirty six (36)
hours prior notice by facsimile of its intent to disclose, describing the content of the information
to be disclosed and providing a copy of the pleading, instrument, document, communication or
other written item compelling disclosure or, if not in writing, a detailed description of the nature
of the communication compelling disclosure with the name, address, phone number and
facsimile number of the Person requesting disclosure. Should the non-disclosing Party contest
the disclosure, it must: a) seek a protective order preventing such disclosure; or b) intervene in
such action compelling disclosure, as appropriate. This Section shall be applicable - to
information that one Party deems to be Confidential Information but the other Party does not.

12. Work Product.

12.1  Except as otherwise expressly provided in this Agreement, all reports,
information, data, specifications, computer programs, technical reports, operating manuals and
similar work or other documents, all deliverables, and other work product prepared or authored



by Provider or any of its contractors exclusively for the City under this Agreement, and all
intellectual property rights associated with the foregoing items (collectively, the “Work
- Product™) shall be and remain the sole and exclusive property of the City. Any of Provider’s or
its contractors” works of authorship comprised within the Work Product (whether created alone
or in concert with City or Third Party) shall be deemed to be “works made for hire” and made in
the course of services rendered and, whether pursuant to the provisions of Section 101 of the
U.S. Copyright Act or other Applicable Law, such Work Product shall belong exclusively to
City.  Provider and its contractors grant the City a non-exclusive, perpetual, worldwide, fully
paid up, royalty-free license to all Work Product not exclusively developed for City under this
Agreement.

122 If any of the Work Product is determined not to be a work made for hire,
Consultant assigns to City, worldwide and in perpetuity, all rights, including proprietary rights,
copyrights, and related rights, and all extensions and renewals of those rights, in the Work
Product. If Consultant has any rights to the Work Product that cannot be assigned to City,
Consultant unconditionally and irrevocably waives the enforcement of such rights and
irrevocably grants to City during the term of such rights an exclusive, irrevocable, perpetual,
transferable, worldwide, fully paid and royalty-free license, with rights to sublicense through
multiple levels of sublicensees, to reproduce, make, have made, create derivate works of,
distribute, publicly perform and publicly display by all means, now known or later developed,
such rights.

12.3  City shall have the sole and exclusive right to apply for, obtain, register, hold and
renew, in its own name or for its own benefit, all patents, copyrights, applications and
registrations, renewals and continuations and all other appropriate protection.

124 To the extent exclusive title or complete and exclusive ownership rights in any
Work Product created by Consultant Personnel may not originally vest in City by operation of
Applicable Law, Consultant shall, immediately upon request, unconditionally and irrevocably
assign, transfer and convey to City all rights, title and interest in the Work Product.

12.5  Without any additional cost to City, Consultant Personnel shall promptly give
City all reasonable assistance and execute all documents City may reasonably request to enable
City to perfect, preserve, enforce, register and record its rights in all Work Product.
Consultant irrevocably designates City as Consultant’s agent and attorney-in-fact to execute,
deliver and file, if necessary, any documents necessary to give effect to the provisions of this
Section and to take all actions necessary, in Consultant’s name, with the same force and effect as
if performed by Consultant.

13. Audit and Inspection Rights.

13.1 General.

13.1.1 Consultant will provide to City, and any Person designated by City, access
to Consultant Personnel and to Consultant owned Facilities for the purpose of performing audits
and inspections of Consultant, Consultant Personnel and/or any of the relevant information
relating to the Services and this Agreement. Such audits, inspections and access may be



conducted to: (a) verify the accuracy of Charges and invoices; (b) examine Consultant’s
performance of the Services; (¢) monitor compliance with the terms of this Agreement; and (d)
any other matters reasonably requested by City. Consultant shall provide full cooperation to the
City and its designated Persons in connection with audit functions and examinations by
regulatory authorities.

13.1.2° All audits and inspections will be conducted during business hours (except
with respect to Services that are performed during off-hours).

13.1.3 Consultant shall promptly respond to and rectify the deficiencies identified
in and implement changes suggested by any audit or inspection report.

13.1.4 If any audit or inspection of Charges or Services reveals that City has
overpaid any amounts to Consultant, Consultant shall promptly refund such overpayment and
Consultant shall also pay to City interest on the overpayment amount at the rate of one-half
percent (0.5%) per month (or such maximum rate permissible by Applicable Law, if lower) from
the date the overpayment was made until the date the overpayment is refunded to City by
Consultant. ' »

13.2 Records Retention. Until the later. of: (a) six (6) years after expiration or
termination of this Agreement; (b) the date that all pending matters relating to this Agreement
(e.g., disputes) are closed or resolved by the Parties; or (c) the date such retention is no longer
required to meet City’s records retention policy or any record retention policy imposed by
Applicable Law, if more stringent than City’s policy, Consultant will maintain and provide
access upon request to the records, data, documents and other information required to fully and
completely enable City to enforce its audit rights under this Agreement.

14. Indemnification by Consultant.

14.1  General Indemnity. Consultant shall indemnify and hold City, its agencies and its
and their respective officers, directors, employees, advisors, and agents, successors and permitted
assigns, harmless from any losses, liabilities, damages, demands and claims, and all related costs
(including reasonable legal fees and costs of investigation, litigation, settlement, judgment,
interest and penalties) arising from claims or actions based upon:

(a) Consultant’s or Consultant Personnel’s performance, non-
performance or breach of this Agreement;

(b) compensation or benefits of any kind, by or on behalf of
Consultant Personnel, or any subcontractor, claiming an employment or other
relationship with Consultant or such subcontractor (or claiming that this
Agreement creates an inherent, statutory or implied employment relationship with
City or arising in any other manner out of this Agreement or the provision of
Services by such Consultant Personnel or subcontractor);

(c) any actual, alleged, threatened or potential violation of any
Applicable Laws by Consultant or Consultant Personnel, to the extent such claim



is based on the act or omission of Consultant or Consultant Personnel, excluding
acts or omissions by or at the direction of City;

(d)  death of or injury to any individual caused, in whole or in part, by -
the tortious conduct of Consultant or any Person acting for, in the name of, at the
direction or supervision of or on behalf of Consultant; and

(e) damage to, or loss or destruction of, any real or tangible personal
property caused, in whole or in part, by the tortious conduct of Consultant or any
Person acting for, in the name of, at the direction or supervision of or on behalf of
Consultant.

142 Intellectual Propertv Indemnification bv Consultant. Consultant shall
indemnify and hold City Indemnitees harmless from and against any losses, liabilities, damages,
demands and claims, and all related costs (including reasonable legal fees and costs of
investigation, litigation, settlement, judgment, interest and penalties) arising from claims or
actions based upon any of the processes, procedures, Work Product, materials and methodologies
used by Consultant (or any Consultant agent, contractor, subcontractor or representative), or
City’s use thereof (or access or other rights thereto) in connection with the Services, or any of the
Services themselves, infringes or misappropriates the Intellectual Property Rights of a Third
Party. If any processes, procedures, Work Product, materials, methodologies or Services
provided by Consultant hereunder is held to constitute, or in Consultant’s reasonable judgment is
likely to constitute, an infringement or misappropriation, Consultant will in addition to its
indemnity obligations, at its expense and option, and after consultation with City regarding
City’s preference in such event, either: (A) procure the right for City Indemnitees to continue
using such processes, procedures, Work Product, materials, methodologies or Services; (B)
replace such processes, procedures, Work Product, materials, methodologies or Services with a
non-infringing equivalent, provided that such replacement does not result in a degradation of the
functionality, performance or quality of the Services; (C) modify such processes, procedures,
Work Product, materials, methodologies or Services, or have such processes, procedures, Work
Product, materials, methodologies or Services modified, to make them non-infringing, provided
that such modification does not result in a degradation of the functionality, performance or
quality of the processes, procedures, Work Product, materials, methodologies or Services; or (D)
create a feasible workaround that would not have any adverse impact on City.

15.  Limitation of Liability.

15.1  General. THE MAXIMUM AGGREGATE LIABILITY OF CITY
HEREUNDER IS LIMITED TO THE TOTAL OF ALL CHARGES ACTUALLY PAID
DURING THE CURRENT YEAR UNDER THE AGREEMENT. EXCEPT FOR
PROVIDER’S INDEMNITY OBLIGATIONS SET FORTH IN THE SECTION ENTITLED
“INDEMNIFICATION BY CONSULTANT” AND WILLFUL MISCONDUCT OR GROSS
NEGLIGENCE BY PROVIDER, NEITHER PARTY SHALL BE LIABLE FOR ANY
INDIRECT, CONSEQUENTIAL, OR PUNITIVE DAMAGES (OR ANY COMPARABLE
CATEGORY OR FORM OF SUCH DAMAGES, HOWSOEVER CHARACTERIZED IN ANY
JURISDICTION), ARISING OUT OF OR RESULTING FROM THE PERFORMANCE OR
NONPERFORMANCE OF ITS OBLIGATIONS UNDER THIS AGREEMENT,




REGARDLESS OF THE FORM OF ACTION, WHETHER IN CONTRACT, NEGLIGENCE,
. TORT, STRICT LIABILITY, PRODUCTS LIABILITY OR OTHERWISE, AND EVEN IF

“FORESEEABLE OR IF SUCH PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF
SUCH DAMAGES.

15.2  Exceptions to Limitations. The limitations set forth in the immediate subsection
shall not apply to: (a) personal injury, wrongful death or tangible property damage; (b) any claim
for infringement of intellectual property; (c¢) any breach of the Section entitled “Confidential
Information”; or (d) any claim involving a violation of any Applicable Law concerning
homeland security, terrorist activity or security sensitive information, regardless of the manner in
which such damages are characterized.

16.  Insurance and Bonding Requirements. Consultant shall comply with the insurance and
bonding requirements set forth on Appendix B.

17. Force Majeure. Neither Party will be liable for default or delay in the performance of its
obligations under this Agreement to the extent such default or delay is caused by a Force
Majeure Event. Upon the occurrence of a Force Majeure Event, the non-performing Party will
be excused from performance or observance of affected obligations for as long as: (a) the Force
Majeure Event continues; and (b) the Party continues to attempt to recommence performance or
observance to the extent commercially reasonable without delay. If any Force Majeure Event
continues for thirty (30) consecutive days, City may, at its option during such continuation,
terminate this Agreement, in whole or in part, without penalty or further obligation or liability of

City.

18. Termination.

18.1  Termination by City for Cause. City may at its option, by giving written notice to
Consultant, terminate this Agreement:

(a) for a material breach of the Contract Documents by Consultant that
is not cured by Consultant within seven (7) days of the date on which City provides
written notice of such breach;

(b) immediately for a material breach of the Contract Documents by
Consultant that is not reasonably curable within seven (7) days; '

@) immediately upon written notice for numerous breaches of the
Contract Documents by Consultant that collectively constitute a material breach or
reasonable grounds for insecurity concerning Consultant’s performance; or

(d) immediately for engaging in behavior that is dishonest, fraudulent
or constitutes a conflict of interest with Consultant’s obligations under this Agreement or
1s in violation of any City Ethics Ordinances.

18.2  Re-procurement Costs. In addition to all other rights and remedies City may
have, if this Agreement is terminated by City pursuant to the above subsection entitled
“Termination by City for Cause”, Consultant will be liable for all costs in excess of the




Charges for all terminated Services reasonably and necessarily incurred by City in the
completion of the Services, including the cost of administration of any agreement awarded to
other Persons for completion. If City improperly terminates this Agreement for cause, the
termination for cause will be considered a termination for convenience in accordance with the
provisions of the Section entitled “Termination by City for Convenience”.

18.3 Termination by City for Insolvency. City may terminate this Agreement
immediately by delivering written notice of such termination to Consultant if Consultant: (a)
becomes insolvent, as that term may be defined under Applicable Law, or is unable to meet its
debts as they mature; (b) files a voluntary petition in bankruptcy or seeks reorganization or to
effect a plan or other arrangement with creditors; (c) is adjudicated bankrupt or makes an
assignment for the benefit of its creditors generally; (d) fails to deny or contest the material
allegations of an involuntary petition filed against it pursuant to any Applicable Law relating to
bankruptcy, arrangement or reorganization, which is not dismissed within sixty (60) days; or (e)
applies for or consents to the appointment of any receiver for all or any portion of its property.

18.4 Termination by City for Convenience. At any time during the Term of this
Agreement, City may terminate this Agreement for convenience upon fourteen (14) days written
notice of such termination. Upon a termination for convenience, Consultant waives any claims
for damages, including loss of anticipated profits. As Consultant’s sole remedy and City’s sole
liability, City will pay Charges for the Services properly performed prior to the notice of
termination, plus all reasonable costs for Services performed after the termination, as specified in
such notice, and reasonable administrative costs of settling and paying claims arising out of the
termination of Services under purchase orders or subcontracts except to the extent any products
under such purchase orders or subcontracts can be used by Consultant in its business within the
thirty (30) days following termination. If requested, Consultant shall substantiate such costs with
proof satisfactory to City.

18.5  Termination for Lack of Appropriations. If, during the Term of this Agreement,
legislation establishing a Maximum Payment Amount for the following year is not enacted, this
Agreement will terminate in its entirety on the last day of the annual term for which a Maximum
Payment Amount has been legislatively authorized.

18.6  Effect of Termination. Unless otherwise provided herein, termination of this
Agreement, in whole or in part and for any reason, shall not affect: (a) any liabilities or
obligations of either Party arising before such termination or out of the events causing such
termination; or (b) any remedies to which a Party may be entitled under this Agreement, at law
or in equity. Upon termination of this Agreement, Consultant shall immediately: (i) discontinue
Services on the date and to the extent specified in the notice and place no further purchase orders
or subcontracts to the extent that they relate to the performance of the terminated Services; (ii)
inventory, maintain and turn over to City all Work Product, licenses, equipment, materials, plant,
tools, and property furnished by Consultant or provided by City for performance of the
terminated Services; (iii) promptly obtain cancellation, upon terms satisfactory to City, of all
purchase orders, subcontracts, rentals or any other agreements existing for performance of the
terminated Services, or assign those agreements, as directed by City; (iv) comply with all other
reasonable requests from City regarding the terminated Services; and (v) continue to perform in




accordance with all of the terms and conditions of this Agreement any portion of the Services
that are not terminated. :

19. Dispute Resolution.

§

19.1  All disputes under the Contract Documents or concerning Services shall be
resolved under this Section and Exhibit E. Both Parties shall continue performing under this
Agreement while the Parties are seeking to resolve any such dispute unless, during that time, this
Agreement is terminated or expires. A dispute over payment will not be deemed to preclude
performance by Consultant.

19.2 Applicable Law. The Contract Documents shall be governed by and construed in
accordance with the substantive laws of the State of Georgia without regard to its choice of law
principles.

19.3  Jurisdiction and Venue. The Parties hereby submit and consent to the exclusive
Jurisdiction of the state courts of Fulton County, Georgia or in the United States District Court
for the Northern District of Georgia and irrevocably agree that all actions or proceedings relating
to this Agreement will be litigated in such courts, and each of the Parties waives any objection
which it may have based on improper venue or forum non conveniens to the conduct of any such
action or proceeding in such court.

19.4  Equitable Remedies. The Parties agree that, notwithstanding the provisions of
this Section, due to the unique nature of either Party’s Confidential Information, there may not
be an adequate remedy at law for a breach of the Section titled “Confidential Information”,
which breach may result in irreparable harm to the non-disclosing Party. Accordingly, in such
instance, the non-breaching Party shall be entitled to appropriate equitable relief in addition to
whatever remedies it might have at law.

20. General.

20.1 Notices. Any notices under this Agreement shall be in writing and sent to the
respective Party at the address on page 1 of this Agreement, or, if applicable, to the City’s
Department of Procurement at 55 Trinity Avenue, Suite 1790, Atlanta, Georgia, 30303, and shall
be deemed delivered: (a) when delivered by hand or courier or by overnight delivery with
signature receipt required; (b) when sent by confirmed facsimile with a copy sent by another
means specified in this Section; or (c) three (3) days after the date of mailing by United States
certified mail, return receipt requested, postage prepaid. Any Party may change its address for
communications by notice in accordance with this Section. v

20.2  Waiver. Any waiver by the Parties or failure to enforce their rights under this
Agreement shall be deemed applicable only to the specific matter and shall not be deemed a
waiver or failure to enforce any other rights under this Agreement, and this Agreement shall
continue in full force and effect as though such previous waiver or failure to enforce any rights
had not occurred. No supplement, modification, amendment or waiver of this Agreement will be
binding on City unless executed in writing by the City Authorized Representative.



20.3  Assignment. Neither this Agreement, nor any rights or obligations under it, are
~-assignable in any manner without the prior written consent of the other Party and any attempt to
do so without such written consent shall be void ab initio.

20.4  Publicity. Consultant shall not make any public announcement, communication
to the media, take any photographs or release any information concerning City, the Services or
this Agreement without the prior written consent of City.

20.5 Severability. In the event that any provision of this Agreement is declared
invalid, unenforceable or unlawful, such provision shall be deemed omitted and shall not affect
the validity of other provisions of this Agreement.

20.6  Further Assurances. Each Party shall provide such further documents or
instruments required by the other Party as may be reasonably necessary to give effect to this
Agreement.

20.7  No Drafting Presumption. No presumption of any Applicable Law relating to the
interpretation of contracts against the drafter shall apply to this Agreement.

20.8  Survival. Any provision of this Agreement which contemplates performance or
observance subsequent to any termination or expiration of this Agreement or which must survive
in order to give effect to its meaning, shall survive the expiration or termination of this
Agreement.

20.9 Independent Consultant. Consultant is an independent consultant of City and
nothing in this Agreement shall be deemed to constitute Consultant and City as partners, joint
venturers, or principal and agent, or be construed as requiring or permitting the sharing of profits
or losses. Neither Party has the authority to represent or bind or create any legal obligations for
or on behalf of the other Party.

20.10 Third Party Beneficiaries. This Agreement is not intended, expressly or
implicitly, to confer on any other Person any rights, benefits, remedies, obligations or liabilities.

20.11 Cumulative Remedies. Except as otherwise provided herein, all rights and
remedies under this Agreement are cumulative and are in addition to and not in lieu of any other
remedies available under Applicable Law, in equity or otherwise.

20.12 Entire Agreement. The Contract Documents contain the entire Agreement of the
Parties relating to their subject matter and supersede all previous communications,
representations or agreements, oral or written, between the Parties with respect to such subject
matter. This Agreement may only be amended or modified by a writing executed by each
Party’s authorized representative and each such writing shall be deemed to incorporate the
Contract Documents, except to the extent that City is authorized under Applicable Law to issue
Unilateral Change Documents. CONSULTANT MAY NOT UNILATERALLY AMEND OR
MODIFY THIS AGREEMENT BY INCLUDING PROVISIONS IN ITS INVOICES, OR
OTHER BUSINESS FORMS, WHICH SHALL BE DEEMED OBJECTED TO BY CITY AND
OF NO FORCE OR EFFECT.




20.13  Unauthorized Goods or Services. Consultant acknowledges that this Agreement
and any changes to it by amendment, modification, change order or other similar document may
have required or may require the legislative authorization of the City’s Council and approval of
the Mayor. Under Georgia law, Consultant is deemed to possess knowledge concerning the
City’s ability to assume contractual obligations and the consequences of Consultant’s provision
of goods or services to the City under an unauthorized contract, amendment, modification,
change order or other similar document, including the possibility that the Consultant may be
precluded from recovering payment for such unauthorized goods or services. Accordingly,
Consultant agrees that if it provides goods or services to the City under a contract that has not
received proper legislative authorization or if Consultant provides goods or services to the City
in excess of the any contractually authorized goods or services, as required by the City’s Charter
and Code, the City may withhold payment for any unauthorized goods or services provided by
Consultant. Consultant assumes all risk of non-payment for the provision of any unauthorized
goods or services to the City, and it waives all claims to payment or to other remedies for the
provision of any unauthorized goods or services to the City, however characterized, including,
without limitation, all remedies at law or equity.




CITY OF ATLANTA:

By:

Mayor

ATTEST:

Municipal Clerk (SEAL)

RECOMMENDED:

[Entity Name]

By:

President/Vice President

ATTEST:

Department of Finance

APPROVED:

Chief Procurement Officer

APPROVED AS TO FORM:

Assistant City Attorney

Corporate Secretary/Asst. Secretary
(affix seal)



EXHIBIT A
SERVICES AND ADDITIONAL COMPENSATION TERMS

A-1

US2000 10654946.3



EXHIBIT A-1
COST PROPOSAL

A-2

US2000 10654946.3



EXHIBIT B
DEFINITIONS

When used in the Contract Documents, the following capitalized terms have the
following meanings: '

“Applicable Law(s)” means all federal, state or local statutes, laws ordinances, codes,
rules, regulations, policies, standards, executive orders, consent orders, orders and guidance from
regulatory agencies, judicial decrees, decisions and judgments, permits, licenses, reporting or
other governmental requirements or policies of any kind by which a Party may be bound, then in
effect or which come into effect during the time the Services are being performed, and any
present or future amendments to those "Applicable Laws, including those which specifically
relate to: (a) the business of City; (b) the business of Consultant or Consultant’s subcontractors;
(c) the Agreement and the Contract Documents; or (d) the performance of the Services under this
Agreement.

(13

Charges™ means the amounts payable by City to Consultant under this Agreement.
“City Security Policies” means the policies set forth in Exhibit D.

“Confidential Information™ means all information, including, but not limited to, business
or financial information, plans, strategies, forecasts, forecast assumptions, proprietary business
practices and methods, marketing information and material, customer, supplier, and employee
information, and all information concerning relationships with customers, suppliers and
employees, proprietary ideas, concepts, know-how, methodologies, specifications, operations,
processes and systems manuals, profiles, system and management architectures, diagrams,
graphs, models, sketches, technical data, research and all other information related to a Party’s
past, present or future business activities or operations, now known or later discovered or
developed, furnished or made available by or on behalf of one Party to the other or otherwise
obtained by a Party from any source in connection with this Agreement, including: (i) all
information of a Party to which the other has had or will have access; (ii) all information of a
Third Party, including customers and suppliers; (iii) all information entered or to be entered into
software or equipment by or on behalf of a Party, as well as information obtained or derived
from this information, including any such information as stored in, accessed or transmitted
through or processed by equipment or software; and (iv) all information whose disclosure is
exempted or restricted under Applicable Law. Confidential Information does not include
information that is: (a) subject to public disclosure under Applicable Law such as the Georgia
Open Records Act or the Federal Freedom of Information Act; (b) publicly available or becomes
so in the future without restriction and through no fault or action of the receiving Party or its
agents; (c) rightfully received by either Party from a Third Party and not accompanied by
confidentiality obligations; (d) already in the receiving Party’s possession and lawfully received
from sources other than the disclosing Party; (e) independently developed by the receiving Party
without use of or reference to the Confidential Information of the disclosing Party; or
(f) approved in writing for release or disclosure without restriction by the disclosing Party

“Code” means the Code of Ordinances for the City of Atlanta, Georgia, as amended.

“Consultant Personnel” means and refers to Consultant employees or subcontractors
hired and maintained to perform Services hereunder.
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“Contract Documents™ include this Agreement and the exhibits and other documents
attached-or referenced herein as well as any authorized changes or addenda hereto.

“Facility” or “Facilities” means the physical premises, locations and operations owned or
leased by a Party and from or through which Consultant will provide any Services.

“Force Majeure Event(s)” means acts of war, domestic and/or international terrorism,
civil riots or rebellions, quarantines, embargoes and other similar unusual governmental actions,
extraordinary elements of nature or acts of God.

“Party” or “Parties” means City and/or Consultant.

“Person” means individuals, partnerships, agents, associations, corporations, limited
liability companies, firms or other forms of business enterprises, trustees, executors,
administrators, successors, permitted assigns, legal representatives and/or other recognized legal
entities.

“Third Party” means a Person other than the Parties.

“Work Product” means any work product, creation, material, item or deliverable,
documentation or other item created by Consultant or Consultant Personnel, either solely or
jointly with City or Third Parties, for the benefit of City in connection with providing the
Services, including all forms of intellectual property such as inventions, copyrightable materials
and/or material protected by patent, trademark and/or other trade secret laws.
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EXHIBIT C
AUTHORIZING LEGISLATION

(To be included in Final Agreement)
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EXHIBIT D
CITY SECURITY POLICIES

(To be included in Final Agreement)
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